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Abstract

This article takes a critical look at comparative analysis of the Charter of the Organization of
African Unity (OAU) and the Constitutive Act of the African Union (AU). In doing so, the
article will compare the organs and institutions of both the OAU and the AU. It will also
access the achievements and failures of the two bodies and in doing this, the article will argue
that if OAU has been performing as expected, there will be no need for the AU. It will in
addition go further to list some provisions in the Constitutive Act of the AU that were not
included in the Charter of the OAU. It will also argue that in modeling the AU like the
European Union (EU), there has been no linkage in the achievements of this continental body
that can make it comparable to the EU. Also, in accessing the AU, this paper will proffer
answer to the question, whether there has been any significant change since AU come on
board, or if it was just a name change. Finally, the article will conclude by making
recommendations and suggestions for better performance of the continental body before it
clocks twenty (20) years.

I. Introduction

The end of the Second World War precipitated the creation of the majority of independent
States in Africa. Most of the colonial powers, including Britain and France, were weakened
and devastated by the war and relinquished the majority of their colonies in the continent. In
addition to that, colonialism became internationally regarded as inappropriate in the post
Second World War era.! Political history of Africa is one of struggle. From struggle against
colonialism to that of achieving continental unity, the continent has had to struggle to make
impact in global politics with no sign of that abating soon in sight.? Effort made at addressing
these struggles in the past, saw to the formation of a continental group such as the
Organisation of Africa Unity (OAU) in 1963. The group saddled with the responsibilities of
combating colonialism and racial discrimination in Southern Africa, was also to bring about
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political development of the continent. However, years on, and plagued by institutional
frailties, the OAU before its demise was seen by many to have failed to provide Africa the
needed political platform to chart the course of unity needed for continental
development.’With varied reasons adduced for the failure among scholars, the erstwhile
continental body was seen as a failure.* Others leaning on Ajala’s conclusion hold that the
failure of the continental body, birth vices such as wars and poverty that became dominant
across the continent.

Failure of the OAU to effectively represent the interests of the common people on the
continent leads to such conclusion. It did not stand for peace, unity and people-centered
development as wars and poverty become dominant across continent and as such, the O.A.U
was seen an old boys’ club where the so-called leaders met annually to showcase their ill-
gotten wealth and rival each other for the control of African continental political body.’ Their
main focus seemed to be protecting each other, no matter the circumstances in line with the
so-called ‘principle of State sovereignty’. This retarded rather than promoted the quest for
African development.®

Africa is made of diverse ethnic, religious and socio-cultural background and colonial
territorial boundaries which are obstacles that divide Africa. In addition, 54 independent
States that constitute Africa are diverse and vast with important ecological, demographic,
racial, socio-cultural, ethno-religious and political differences.” There are for instance, wide
racial and cultural differences between the Maghreb North and sub-Saharan Africa.

There are also striking demographical differences as reflected in the population and
size of States such as Sudan, Democratic Republic of Congo (DRC) and Nigeria on one hand,
and other micro-States like the Gambia, Lesotho and Swaziland on the other hand. There is
also a vast disparity in resource endowment as illustrated by the mineral-rich States of Nigeria,
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Sierra Leone, Libya and South Africa as opposed to the resource-poor countries on the
continent, such as Chad, Niger and Mauritania.?

Furthermore, there 1s a huge gulf between the stable and relative prosperous States like
Botswana, Cape Verde, Mauritius and Tunisia and economically weak and war-torn countries
such as Sierra Leone, Angola, Democratic Republic of Congo (DRC), Liberia, Somalia and
Sudan.’ These differences are in themselves major obstacles to unity in Africa.

Even a sub-regional organisation, like the Economic Community of West Africa States
(ECOWAYS), is made up of diverse colonial heritage, like Anglophone, Francophone and
Lusophone divide.'® The West Africa sub-region was portrayed by Kaplan as having the
potential to become the ‘real strategic damage’ threatening international peace and security.'!

The inauguration of the OAU on 25™ May 1963 represented the institutionalization of
pan-African ideals. ' There were heated debates about the shape and functions of the
organisation. The radical (the Casablanca group) point of view promoted by leaders such as
Kwame Nkrumah of Ghana, Julius Nyerere of Tanzania and Nasser of Egypt who pushed for
even closer political unification. On this, Nyerere, argued, that the boundaries dividing Africa
States were ‘nonsensical’ as they had been arbitrarily drawn by Europeans in the 1885
‘scramble for Africa’.”?

The more conservatives (Monrovia group),'* African leaders such as William Tubman
of Liberia, Felix Houphovet Boigny of Ivory Coast and Leopold Sedar Senghor of Senegal®
were unwilling to take such a step and preferred to retain the ‘illusion’ of national
independence.'® As a result of these differences, OAU was in effect impotent in its efforts to
positively influence national policies, monitor the internal behaviour of member States and
prevent human rights abuses. The preamble to the OAU Charter of 1963 outlined a
commitment by member States to collectively establish, maintain and sustain peace and
security in Africa.
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However, in parallel, the same OAU Charter contained the provision to defend the
sovereignty, territorial integrity and independence of the member States.!” This was later
translated into the norm of ‘non-intervention’.'”® The key organs of the OAU-the Council of
Ministers and the Assembly of Head of States and Governments could only intervene in a
conflict situation if they were invited by the parties to the dispute.' Regrettably, due to the
doctrine of non-intervention, OAU became a silent observer to the atrocities committed by
some of its member States.? Eventually, a culture of impunity and indifference became
entrenched in the international relation of African countries during the era of the ‘proxy' wars
of the Cold War. Others describe OAU as a ‘club of dictators' that generally made no pretense
of playing any role in protecting human rights, focusing instead on securing the sovereignty
of the African States as they emerged from colonial rule.?!

Historically, the OAU’s record indicates that the policy of non-intervention was
applied to the extreme.?® African nations oppressed their own people with impunity and did
little or nothing to prevent massive human rights abuses in neighbouring countries.? The
OAU was perceived as a ‘club of African Heads of States, most of whom were not legitimately
elected representatives of their citizens, but self-appointed or imposed dictators and oligarchs.
It was viewed as an organisation that had no genuine impact on the daily lives of Africans, a
‘toothless talking shop’ a ‘silent observer’ to the atrocities being committed by its member
States.*

II. Success and Failure of OAU

As earlier started, the OAU came into being on the 25™ May 1963 when 31 government
representatives from across Africa signed the OAU Charter in Addis Ababa, Ethiopia.
Twenty-one other States and South Africa later joined the regional body bringing the
membership to 53 as at 1994 when South African apartheid regime ended, and became 54
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when South Sudan got her independence and joined in 2011.The OAU fought and secured
independence for Zimbabwe, Namibian, Angola and also an end to the apartheid regime in
South Africa.As plausible as the whole machinery of OAU as a regional organisation seems,
it was however bugged by some salient and fundamental problems that necessitated its
overhaul as at when it was overhauled. These were among other things, ideological differences
among leaders as evident in the sharp divide between English speaking and French speaking
countries, poor organisation due to inadequate funding and the much-vilified principle of non-
interference the continental body embraced at formation.?® It became clear as early as 1979
that the whole essence of regional organisation which the OAU represented, needed to be
reconsidered. This prompted the formation of a committee to review the OAU Charter so as
to streamline it to brace-up with the challenges of a changing world order?’ if African voice is
to be heard in the scheme of things. Perhaps because of the change the European Union
brought to the political landscape in Europe, which was so luring to the admiration of African
leaders, there was then a need to reposition the continental body.?

Consequently, the Charter Review Committee was able to formulate amendment to
the flawed OAU Charter by recommending that the Chapter be augmented through ad-hoc
decisions of the summit such as the Cairo Declaration that established a mechanism for
Conlflict Prevention, Resolution and Management.”It also recommended that urgent steps be
taken to enhance the organisation to achieve the needed platform for a more efficient and
effective regional body. The need to integrate the political activities of the OAU with the
economic and developmental issues as articulated in the Abuja Treaty, was also canvassed.
The Abuja Treaty birthed the African Economic Community in 1994.%° Another effort made
to strengthen the OAU for the challenges of the present world realities, was the Sirte Summit
in September, 1999. The Sirte Summit which was the 4 extraordinary summit held at the
instance of the Libyan leader, Col Ghadaffi, purposed to amend the OAU Charter.

Dubbed ‘Strengthening OAU capacity to enable it to meet the challenges of the new
millennium,’*'the Summit sought to make the OAU as a regional body more efficient and
effective. Here, African leaders declared their commitment to accelerate the establishment of
regional institutions, including an African Parliament, Court of Justice and Central Bank as
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the A.U is presently composed of. The Sirte Summit stressed the following declarations: The
need to effectively address new social, political and economic realities in Africa and the world
fulfils the people’s aspirations for greater unity in line with OAU objectives.* The resulting
treaty addressing the need of the people as well as eliminate the scourge of conflict within the
African continent. Other focus was meeting global challenges and harnessing both human and
natural resources of the continent to improve the living condition of the people for sustainable
development.*

To achieve these lofty ideas, the Summit while concluding, decided to take some key
steps which included the following to enhance the hitherto moribund OAU. First was the
establishment of an African Union in conformity with the objectives of OAU so as to
strengthen ability of the continental body to meet present continental political challenges.
Consequently, other measures such as establishment of the African Economic Community to
accelerate implementation of the Abuja treaty that paved way for the creation of African
Central Bank, African Monetary, Union Parliament. The decision to convene an African
Ministerial conference on Security, Stability, Development and Cooperation in the continent
was also reached. Curious mind would want to know why all these measures were taken if the
OAU lived up its billing? As Olufemi noted, the failure of the OAU necessitated formation of
the AU in 2002.* All these laid the foundation stone for the eventual formation of the African
Union. Because of the need to make more assertive continental body out of the OAU in the
face of global political pressure that made it necessary for African voice to be heard.”

III. Reasons for the Transformation to AU

The establishment of the African Union (the Union) was inspired and influenced by a number
of factors, ranging from historical to socio-economic, as well as by developments around the
world. For a start, frustration was expressed with the slow pace of socio-economic integration
on the African continent.’® Secondly, African leaders felt that the many problems the
continent was confronted with required a new way of doing things; such a new approach
should include building partnerships between governments and all segments of civil society,
in particular, women, youth and Non-Governmental Organisation (NGO) as well as
strengthening the common institutions and providing them with the necessary powers and
resources to enable them to discharge their respective mandates effectively.?” Furthermore, the
leaders were of the view that there was an imperative need to find collective ways and means
of effectively addressing the many grave problems of the continent such as endemic poverty,
HIV/AIDS and armed conflicts, as well as responding to the challenges posed by a globalising
and integrating world. The leaders were generally in agreement on the need to promote and
consolidate African unity, to strengthen and revitalise the continental organisation to enable
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it to play a more active role and keep pace with the political, economic and social
developments taking place within and outside the continent. It was also to eliminate the
scourge of conflicts on the continent, and to accelerate the process of implementation of the
Treaty Establishing the African Economic Community.*®

While many scholars would have us accept that seeming failure of OAU to give Africa
a political voice in global affairs necessitated the transformation,* many are silent about the
internal political battle for supremacy among African leaders.*’ Events that shaped the change
of name and focus of the continental body showed that politics was at the Centre of the
transformation. Seen as a high-wired one, the transformation politics has both historical and
practical necessity angles to explain it. The historical angle of it has to do with the quest of
some African leaders such as late Kwame Nkrumah of Ghana and Muhammed Gadhafi of
Libya to be president of a United States of Africa. Essence of the transformation was thus
dwarfed by the subtle quest by these leaders to form a continental government with them as
sole leaders.*!

A peep into history, trace politics of the transformation can be traced to the Pan African
movement which late Nkrumah gave a vent with renewed vigor prior to independent Africa.
Though African leaders agreed on the need to form a continental body prior to the formation
of OAU, they however differed on the steps to take in bringing it to fruition and the extent to
which the integrative measure would take. As discussed above the differences among the rank
and file of African leaders birthed the Casablancan and Monrovian groups, with each holding
diametrically opposing views. While the Casablancan group (the radicals) favoured
unhindered continental political integration, ** the Monrovia group (the conservatives)
squared up with a gradualist approach to continental integration.* The logjam was resolved
to birth the erstwhile regional body, OAU, on the altar of compromise.* Nkrumah played an
active role in seeing to it that a United States of Africa was made possible. To confirm his
political intention of heading a united continental political body, he however wanted and
overtly too, to be the pioneer president. This did not work out as the compromisedCharter
that birthed OAU indicated. While it is enough to conclude that the emergence of OAU put
paid to the politics that trailed the formation of the continental body realities years after
revealed the contrary. Today, there is still deep-seated political contest for relevance among
African leaders.
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Such played out in the formation of the AU in 2002. The string of political struggle for
continental leadership is still very pronounced.* Apparently condemning the domineering
posture of Col Ghadaffi of Libya in the formation of the AU, Maurizo had observed thus:

After his failure with Arab League, Ghadaffi turned his attention to the AU project,
hoping to expand his leadership in the region. He even envisages becoming the first
president of the United States of Africa and hoped to establish the headquarters in Sirte
(Libya).*

A situation like the one painted above is certainly capable of serving as an albatross that will
derail the AU and thus, make mockery of the essence of continental integration it intends to
achieve. If Africa must get it right, conscious effort must be made to obey the spirit of the AU
Charter. Personal interest such as that Ghadaffi espouses, must be jettisoned to promote
continental goals of regional integration. While it can be said that great challenge lies in wait
for the AU including paucity of funds, poor economic fortune and disarticulated economies
and the challenge of democratic governance, that of political rivalry among African leaders
and their blind quest for power to assuage their selfish craving, remains one potent force that
could pull the continental body down.

Besides the practical necessity to overhaul the arguably ailing OAU with a view to
evolve a more pragmatic continental political platform to give Africa a voice in global politics,
other factors equally played role in the transformation. Intricate politics and the quest for
political dominance of African political affairs as seen in the pan-Africanist movement tilted
to gratify interest of Africa’s political elites necessitated the transformation. Another factor that
led to the transformation, was the success recorded in the near perfect union of the European
Union, (EU). Voicing his fear, Olufemi had expressed worries about futility of mere imitation
of the EU by Africa in the quest of the former to evolve a continental political platform that
can be likened to the latter. Added to these, the continued slip of the African continent into
political irrelevance in global affairs, made it all compelling for the OAU to be overhauled.?’

Hodge ably captured what I can be called essence of the transformation when he
observed that the regional body became “an old boy’s club where the so-called leaders meet
once a year to showcase their ill-gotten wealth”.*® What this portrays, is abuse of the original
purpose of continental unity by those that should promote it. In addition, crucial issues of
continental development suffered, as personal interest dominated the transformed continental
body. If the founding fathers and those that came after them had placed high premium on
African unity as a leeway to continental development; the precarious development condition
of Africa would have been helped.

From all we have seen above, OAU was an idea whose time for change was long
overdue. This was evident in the quest for its overhaul by African leaders. A careful look at
the structure of the AU as a regional body reveals a wide range of differences between the
former regional body and the new one. If for nothing, scope and objectives of AU far more

Hodge, supra nt 3; Maurizo, supra nt 3.
Maurizo, suprant 3.

Olufemi, supra nt 34.
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surpass that of the OAU. Kofi Annan was apt when hinted on the compelling need for Africa
to integrate for development when he observes thus:
The continent continues to face numerous daunting developmental challenges. Economic
growth is still far below what is needed to meet the MDGs of reducing poverty by half by
the year 2015...%

A. Some Basic Provisions in the Constitutive Act of AU not found in the Charter of the
OAU

Due to the inability of the international community to provide effective peacekeeping missions
in Africa, as it bears no geopolitical interest and does not pose a grave security threat, there is
a new approach to safety in Africa,

frequently branded as “African Solutions for African Problems”.” The basic idea of
this approach is that African countries should bear the primary responsibility for the conflicts
in Africa and should take a leading role in resolving these conflicts.”!

In its set up, the Constitutive Act (CA) of the AU amounted to an institutionalisation
of the ideals of Pan-Africanism.* As it stands, it represents a radical departure from the
political, legal and institutional set up of the former Organization of African Unity (OAU).>
In sharp contrast to the OAU, which had only four organs, the AU possesses no less than 17
institutions. These include the Assembly of the Heads of State,* the Peace and Security
Council, * the African Standby Force (ASF),”® the AU Commission, >’ the Executive
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Council,”® the Pan African Parliament,* the Court of Justice,” the Permanent Representatives
Committee,®' seven Specialised Technical Committees,* the Economic, Social and Cultural
Council® and three financial institutions, that is, the African Central Bank, the Monetary
Fund and the Investment Bank.*

Having elaborated the historical processes as well as the political and legal discourses
underpinning the new AU framework earlier on, we shall now analyse the powers and
responsibilities of the institutions that were created through the Constitutive Act as amended
by several Protocols. A close examination of the main component of the AU's evolving
mechanism for peace and security demonstrates that the current system is grounded upon a
robust security system comprised of the organs listed above and the continent's sub-regional
organisations. As shall be shown below, the AU's institutional framework also constructs
relationships with the UN and the wider international community.®

What will become clear is the extent to which the current system departs from the
previous practice under the OAU regime. This work shall also highlight the increased roles of
African regional and sub-regional organisations, as well as elaborate on the evolving
relationship with the UN, and other international organisations. Finally, it also aims to assess
the longer-term prospects that the emerging AU's relationship will have with the UN,
including the prospects of a formalised division of labour.

B. The African Union Peace and Security Architecture (APSA)
To some, the speedy negotiation and elaboration of the Constitutive Act seems to have led to
the adoption of a sketchy instrument which failed to cover certain issues that merited
inclusion'.® In particular, the Act was severely criticized as wanting in respect to the functional
attributes, institutional powers and interrelationships between the different organs of the
Union.?” In order to reveal its true picture with regard to peace and security, the intended
scope of this work does not allow a detailed examination of all the bodies within the AU.
Suffice to say here that while all the institutions remain central to the running of the Union,
priority is given to the key organs of the Union that form the basic apparatus of Africa's
regional system for peace and security.

After identifying the institutions that are most relevant to the area of regional peace
and security, this work then engages in a comparative analysis of the similarities of roles and

58 Article5(1)(b), OAU, Constitutive Act.
¥ Article5(1)(c), OAU, Constitutive Act.
0 Article5(1)(d), OAU, Constitutive Act.
1 Article5(1)(f), OAU, Constitutive Act.
62 Article5(1)(g), OAU, Constitutive Act.
8 Article5(1)(h), OAU, Constitutive Act.
4 Article5(1)(i), OAU, Constitutive Act.

8 Article 3(e), OAU, Constitutive Act provides that one of the objectives of the AU shall be to encourage
international cooperation, taking due account of the Charter of the UN and the Universal Declaration of
Human Rights.

Maluwa, T, “Fast-Tracking African Unity or Making Haste Slowly? A Note on the Amendments to the
Constitutive Act of the African Union” 51(2) Netherlands International Law Review (2004) 195.

Parker, C and Rukare, D, “The New African Union and its Constitutive Act” 96 American Journal of
International Law (2002) 365.
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functions, as well as the differences in the AU's internal composition, working and
organisation. In doing so, it also assesses the linkages between the AU's internal mechanisms
and their relationship with the UN and other international and regional organisations.

This work shall also identify and examine the key institutions of the AU. Precedence
is given to the AU Commission, the African Standby Force® and the Early Warning
System.®The rest are the Panel of the Wise”™ and the Special Fund.” The selection of these
organs is based on their connection to the subject of African regional peace and security,
particularly given their designated functions during grave circumstances.”

As stated above, the AU's institutional framework creates formal linkages with the
traditionally recognised Regional Economic Communities (RECs). This arrangement is
discussed later which elaborates on the role of RECs in the promotion and maintenance of
regional peace and security. Given the background of weak linkages in the past between the
OAU and sub-regional organisations, this will not only assist in measuring the extent to which
the AU has set right previous deficiencies but also highlight the direction that such cooperation
must take in order to meet contemporary peace and security demands. The issue of funding
of the Union deserves special mention as it touches on the working of the old and new
institutions within the AU. This in turn impacts on the viability, accountability and credibility
of the Union.

In particular, it addresses the serious questions that have emerged in regard to the AU's
budget requirements particularly given the dramatic increase in the AU's institutions and
mandate. This work also highlights how the current system differs from the practice of the
OAU, whose over-reliance on membership dues meant that it was hampered by chronic
funding problems. Fortunately, what becomes clear from this discussion is that the
shortcoming brought about by Africa's resource requirements opens the way for a deeper
relationship with the UN.

Indeed, a central theme that runs through this study is that of an evolving relationship
of cooperation and coordination between the AU and the UN. On this point, Abass notes that,
at present, the developing relationship of cooperation between the AU and the UN has been
largely shaped by chances and opportunism rather than by a carefully considered modus
operandi.” Therefore, this work later dedicates itself to an analysis of the harmonisation
between the two institutions and suggests the structural institution linkages that should be put
in place between the two organisations in order to meet the demands of regional peace and
security.

88 Article 13, AU, Protocol Relating to the Establishment of the Peace and Security Council of the African Union.

Article 12, AU, Protocol Relating to the Establishment of the Peace and Security Council of the African Union.
Article 11, AU, Protocol Relating to the Establishment of the Peace and Security Council of the African Union.
Atticle 21, AU, Protocol Relating to the Establishment of the Peace and Security Council of the African Union; see also
Desmidt, S, “Peacebuilding, Conflict Prevention and Conflict Monitoring in the African Peace and Security
Architecture”  European Center for Development Policy ~Management (ECDPM) (2016) 5, at

<ecdpm.org/publications/peacebuilding-conflict-prevention-monitoring-apsa> (accessed 15 December
2018).

Atticle 2 (2), AU, Protocol Relating to the Establishment of the Peace and Security Council of the African Union.
Abass, A, “The Security Council and the Challenges of Collective Security in the Twenty-First Century: What

Role for African Regional Organizations?” in Lewis, ND, ed, Global Governance and the Quest for Justice (Hart
Publishing, Oxford, 2006), 93.
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According to Onditi and Okoth,” a key problem with the Constitutive Act is that it
fails to articulate the legal status of AU decisions. Nevertheless, the Assembly's Rules of
Procedure provide that, regulations and directives are legally binding while its declarations
and recommendations remain merely persuasive.” However, the latter may acquire a status
in international law and thereby become binding if their provisions amount to custom by way
of State practices and the opinion of jurists.” The AU Assembly decisions are particularly
significant as they include the power to make a ruling in regard to the Union's right to
intervene. On this point, Okumuet al observes that:

If a decision to intervene is issued as a regulation or directive, then it will be binding to
the member states and all measures will be taken to ensure that it is implemented within
30 days. However, if a decision is taken as a 'recommendation, resolution or opinion,’
then it will not be binding.”’

In addition to possessing the authority to decide on intervention, the Assembly possesses a
wide array of powers which are spelt out in Article 9 of the AU's Constitutive Act.”® Chief
amongst them is the power to determine the common policies of the Union; to receive,
consider and take decisions on reports and recommendations from the other AU bodies,
including the Peace and Security Council which, as will be shown below, may recommend
the use of sanctions and military intervention by the Union against member States.” This
work will now discuss some of the organs.

C. The AU Commission

The AU Commission, in similar fashion to the EU Commission, constitutes the Secretariat of
the Union. The Commission, being the AU's bureaucratic wing that manages the day to day
work of the Union, requires considerable skill for the effective management of continental
affairs, particularly in the area of peace and security.® For this reason, the institution is headed

™ Onditi, F and Okoth, PG, “Civil-Military Relations and the African Standby Forces’ Multidimensionism”

3(1) Journal of African Conflicts and Peace Studies (2016) 19, at <scholarcommons.usf.edu/
cgi/viewcontent.cgi?article=1087&context=jacaps> (accessed 15 December 2018).

See Rule 33, African Union, Rules of Procedure of the Assembly of the African Union, adopted during the First
Ordinary Session, 9-10 July 2002, ASS/AU/2(1) - a; See also Onditi, and Okoth, ibid; Viljoen, F; Louw, L,
“The Status of the Findings of the African Commission: From Moral Persuasion to Legal Obligation” 48(1)
Journal of African Law (2004) 9.

International Court of Justice (ICJ), North Sea Continental Shelf Cases (Federal Republic of Germany v Denmark;
Federal Republic of Germany v Netherlands) ICJ Reports 1969, 20 February 1969, para 77; See also Shabtai, R,
Practice and Methods of International Law (Oceana Publications, London, 1984), 201-205.

Okumu, W, “Dynamics of The African Union (AU), the New Common African and Defence and Security
Policy (CADSP) and the New Partnership for the Development of Africa (NEPAD)”, in Fitz-Gerald, A and
Lala, A, eds, Networking the Networks: Supporting Regional Peace and Security Agendas in Africa (GFN-SSR,
London, 2004), 85.

 Article 9(g) — (1), OAU, Constitutive Act.

" See Article 4, African Union (AU), Protocol on the Amendments to the Constitutive Act of the Afvican Union, 3
February and 11 July 2003; See also Rule 4(e), Assembly of the African Union, Rules of Procedure of the
Executive Council, 9-10 July 2002.

8 Cilliers, J, “From Durban to Maputo: A Review of 2003 Summit of the African Union” ISS Paper (2003) 76.
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by a Chairperson and a number of Commissioners dealing with several different areas of
policy.® The Chairperson and vice-chair of the Commission are elected by the AU Heads of
State while the remaining commissioners are appointed by the Executive Council.®

Currently headed by Moussa Faki, a Chadian politician, the Chairperson of the
Commission is mandated to act under the authority of the AU PSC.* However he may
through his 'own initiative' 'use his/her good offices, either personally or through special
envoys, special representatives, the Panel of the Wise or the Regional Mechanisms, to prevent
potential conflicts, resolve actual conflicts and promote peace-building and post-conflict
reconstruction.® In doing so, the Chairperson is required to engage 'in consultation with all
parties involved in a conflict, to deploy efforts and take all initiatives deemed appropriate to
prevent, manage and resolve conflicts.® Thus, the Chairperson is able to play a key role in the
pursuit of pacific settlement of disputes in similar fashion to that of the UN Secretary General
under Chapter VI of the UN Charter.®* In this regard, the chairperson had previously
appointed a Special Representative of the Chairperson of the Commission for both Ivory
Coast and the Democratic Republic of Congo.®

The Chairperson is also designated to bring to the attention of the AU PSC or the Panel
of the Wise any matter that may threaten peace, security and stability in the continent.®
Subsequently, the Commission is under the mandate to ensure the implementation and follow-
up of the decisions of the AU PSC, including mounting and deploying duly authorised peace
support missions.* Significantly, the Commission is obliged to ensure the implementation and
follow-up of the decisions taken by the Assembly in conformity with Article 4 (h) and (j) of
the Constitutive Act with respect to intervention by the Union.* Furthermore, the
Chairperson is also required to prepare comprehensive and periodic reports and documents,
as required, to enable the Peace and Security Council and its subsidiary bodies to perform
their functions effectively.® As will be shown further below, the Chairperson of the
Commission is responsible for raising and accepting voluntary funds from sources within and

81 The Commission has its headquarters in Addis Ababa, Ethiopia. Its departments include the Directorate of

Peace and Security; Directorate of Political Affairs; Directorate of Women and Gender Development;
Directorate of Infrastructure and Energy; Directorate of Social Affairs; Directorate of Conferences and
Events; Directorate of Trade and Industry; Directorate of Rural Economy and Agriculture; Directorate of
Programming, Budgeting, Finance and Accounting; Directorate of Economic Affairs; Directorate of
Administration and Human Resources Development and Office of the Legal Counsel.

82 Rule 5(e), Assembly of the African Union, Rules of Procedure of the Executive Council, 9-10 July 2002.

8 Article 10(1), AU, Protocol Relating to the Establishment of the Peace and Security Council of the Afvican Union.

8 Article 10(2)(c), AU, Protocol Relating to the Establishment of the Peace and Security Council of the African Union.
Axrticle 10(1), AU, Protocol Relating to the Establishment of the Peace and Security Council of the African Union.

8 See Chapter VI, United Nations, Charter of the United Nations (1945) 1 UNTS XVI (UN Charter).

87 Peace and Security Council, Communique of the Peace and Security Council, 13 April 2004,
PSC/AHG/COMM.(CDLV), paras D(7) and E(4).

8 Article 10(2)(a) and (b), AU, Protocol Relating to the Establishment of the Peace and Security Council of the African
Union.

8 Article 10 (3)(a), AU, Protocol Relating to the Establishment of the Peace and Security Council of the African Union.
% Article 10 (3)(b), AU, Protocol Relating to the Establishment of the Peace and Security Council of the African Union.
oL Article 10 (3)(c), AU, Protocol Relating to the Establishment of the Peace and Security Council of the African Union.
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outside Africa that goes to the Peace Fund.” Other key functions include the appointment of
the Panel of the Wise® as well as acting as the head of the chain of command of the African
Standby Force,” which is discussed further below. It is important to note that in the exercise
of the designated functions and powers described above, the Chairperson of the Commission
is assisted by the AU commissioner in charge of the Directorate of AU PSC within the
Secretariat.”

Currently headed by Dr. Admore Kambudzi, from Zimbabwe, the AU commissioner
in charge of peace and security is responsible for the affairs of the AU PSC in its role of dealing
with conflict prevention, management and resolution.”® The fact that the Peace and Security
Directorate is the largest of the eight substantive Directorates 'reflects the, inevitable focus of
the AU on more expensive conflict management as opposed to much cheaper conflict
prevention'.”’ This is a matter of regret as more emphasis ought to have been placed on conflict
prevention with key roles assigned to the Panel of the Wise for reasons discussed further
below. Finally, the Commission also receives Information from the Continental Early
System,”® which is going to be our next discussion.

D. THE PEACE AND SECURITY COUNCIL OF THE AU

1. The Continental Early Warning System

In sharp contrast to the OAU's regional mechanism of peace and security, the AU framework
consists an early warning system. The Continental Early Warning System (CEWS) is a
mechanism which is aimed at locating potential threats to peace and security and
recommending appropriate responses with the intention of forestalling crisis before their
escalation. Instituted against the background of Rwanda crisis, the Early Warning System 1is
designed to anticipate and prevent disputes and conflicts, as well as policies that may trigger
the commission of genocide, crimes against humanity, war crimes and threats to legitimate
order.” This is primarily meant to be achieved by warning the AU PSC of impending threats
to State and regional security.'® Despite some obvious similarities, it deserves to be mentioned
from the onset that the concepts of early warning and conflict prevention are different from
the concept of traditional intelligence and State security.'”!

2 Article 21(3), AU, Protocol Relating to the Establishment of the Peace and Security Council of the African Union.

% Article 11, AU, Protocol Relating to the Establishment of the Peace and Security Council of the African Union.

% Article 13(6), AU, Protocol Relating to the Establishment of the Peace and Security Council of the African Union.

Article 10 (4), AU, Protocol Relating to the Establishment of the Peace and Security Council of the African Union.

% Ibid.

T Cilliers, J, and Sturman, K, “Challenges Facing the AU's Peace and Security Council” 13(1) African Security
Review (2004) 64.

AU, Protocol Relating to the Establishment of the Peace and Security Council of the African Union; the African Union's
Continental Early Warning System was established by article 12(1) of the Protocol Establishing the Peace
and Security Council, 2002.

OAU, Constitutive Act; These situations are designated as grave circumstances under Article 4(h) of the
Constitutive Act of the African Union.

10¢illiers and Sturman, suprant 97.

Ol ¢illiers, J, “Towards a Continental Early Warning System for Africa”, Occasional Paper 102, ISS (2005) 15.
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The Continental Early Warning System consists of an observation and monitoring
centre, known as "The Situation Room. This early warning System is located at the Conflict
Management Directorate of the Union, and is responsible for data collection and analysis on
the basis of an appropriate early warning indicators module.'” The Continental Early
Warning System is linked to situation rooms in each of the five sub-regions in order to
disseminate and share information with the AU PSC.'® This information will be relayed from
monitoring units situated in sub-regional mechanisms under the guise of agencies such as the
Economic Community of West African States (ECOWAS), the Inter-Governmental
Authority on Development (IGAD) and the Southern African Development Community
(SADC), which have established early warning units and are discussed below.

The transmission of information is made possible by virtue of the fact that the
Continental Situation Room consists of 'observation and monitoring units of the Regional
Mechanisms' which are 'linked directly through the appropriate means of communications to
the ‘Situation Room' which in turn collect and process data at their level and transmit the
same to the Situation Room.'™ It is under this mechanism that the Chairperson of the
Commission is mandated, as shown above, to 'use the information gathered through the Early
Warning System timeously to advise the Peace and Security Council on potential conflicts
and threats to peace and security in Africa,'”and recommend the best course of action'.!%

Significantly, member States are under the obligation to commit themselves to facilitate
early action by the AU PSC and or the Chairperson of the Commission based on early warning
information.'’” It has been observed that the effective functioning of the Early Warning System
depends on the political will of member States to alert the Union during looming crisis such
as those in Darfur and Somalia rather than the technical, financial or sociological obstacles.'®
In maintaining the theme of cooperation between the AU and the UN, the Commission is
required to 'collaborate with the United Nations and its agencies' to facilitate the effective
functioning of the Early Warning System.'” In this regard, there lies the possibility of the
African early warning information being included in the UN standby databases and also gain
access to information such as the UN peace operations mechanisms as suggested below.!!°

102° Article 12(2)(a), AU, Protocol Relating to the Establishment of the Peace and Security Council of the African Union.

1083 illiers and Sturman, suprant 97.

104 Article 12(2)(b), AU, Protocol Relating to the Establishment of the Peace and Security Council of the Afvican Union.

105 Vlaisavljevic, supra nt 50.

106 Article 12(5), AU, Protocol Relating to the Establishment of the Peace and Security Council of the African Union.

107 Article 12(6), AU, Protocol Relating to the Establishment of the Peace and Security Council of the African Union.

108 Cilliers and Sturman, supra nt 97; Cilliers, supra nt 101.

109 Article 13, AU, Protocol Relating to the Establishment of the Peace and Security Council of the African Union.

10 Ndulo, M, “United Nations Peacekeeping Operations and Security and Reconstruction”, Cornell University
Faculty of Law Publication (2011) 13; It is like the Preventive Diplomacy by the UN. This means taking actions
that are aimed at easing tensions before they result in conflict. It also means early warning of impending
conflicts based on information gathering and fact finding. It is clear that early warning systems are not
working as effectively as they should; otherwise, such tragic situations as Darfur could have been foreseen
and prevented. Rather, it seems that civil society (non-governmental organisations and the media) often do a

better job than the AU or the UN systems. Indeed, it was the NGO, Human Rights Watch that first warned
the world about Darfur; See Human Rights Watch, Darfur Destroyed: Ethnic Cleansing By Government And
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Finally, the 'Chairperson of the Commission is required to consult with member States,
the regional mechanisms, the United Nations and other relevant institutions,'!! including
research centers, academic institutions and NGOs, in order to facilitate the effective
functioning of the Early Warning System.''? The inclusion of civil society organisations is
significant because as discussed above, the AU PSC may invite persons or entities involved or
interested in a conflict or a situation under its consideration to participate, without the right
to vote, in the discussion relating to that conflict or situation.'”® Finally, the reliance on
information from the Early Warning System, as well as the collaboration of the AU PSC and
the AU Commission may lead to the invocation of the African Standby Force System
discussed below.

2. The African Standby (ASF)
Interestingly, the AU, while awarding itself the right to intervene did not at that time 'provide
for the tools or mechanisms that would implement, monitor, or advance its ambitious but lofty
ideas'.!"* Significantly, it neither possessed a standing force or rapid reaction force available to
key regional organisations such as NATO.'"> However, African leaders had learnt from the
weaknesses of the UN whose failure to establish an armed force''® in support of its collective
security system had catastrophic consequences on the continent,''” most notably Rwanda.''®
The ASF is designed to enable the PSC to prevent and managed conflicts by containing their
spread or escalation, to support peace processes and to enforce its decisions in cases of grave
circumstances.'"” Hence, the AU subsequently established the African Standby Force,'® in
order 'to enable the Peace and Security Council perform its responsibilities with respect to the

Militia Forces in Western Sudan, May 6, 2004, at <https://www.hrw.org/reports/2004/sudan0504/>
(accessed 15 December 2018).

" Article 12(7), AU, Protocol Relating to the Establishment of the Peace and Security Council of the Afvican Union.

12 Article 13, AU, Protocol Relating to the Establishment of the Peace and Security Council of the Afvican Union.

113 Cilliers and Sturman, supra nt 97; Cilliers, supra nt 101.

4 Udombana, NJ, "Can the Leopard Change its Spots? African Union Treaty and Human Rights”, 17 American
University International Law Review, (2002) 1177.

15 On NATO's Rapid Reaction Force see Riggilo, D, "EU-NATO Cooperation and complementarily between
the Rapid Reaction Forces”, The International Spectator (2003) 12.

116 gee force envisaged under Article 43 of the Charter of the UN.

17 Baker, DP, “The AU Standby Force and the Challenges of Somalia, 16(2) African Security Studies (2007) 120.
See also Kobbie, JPM, The Role of the African Union in African Peacekeeping Operations (Unpublished), A
Research Project Submitted to the United States Army War College for the award of Master of Strategic
Studies, Carlisle Barracks, Pennsylvania (2009) 10, atr <handle.dtic.mil/100.2/ADA500610> (accessed 21
November 2017).

"8 Dersso, SA, “The Role and Place of the African Standby Force within the African Peace and Security
Architecture” 209 Institute for Security Studies Papers (2010) 24.

19 1t is also to support peace building activities and to undertake humanitarian actions, disaster management
and reconstruction. The ASF is organised in five regional standby forces and is composed of multidisciplinary
contingents on standby in their country of origin, raised and maintained by the five Regional Economy
Communities or the Regional Mechanisms, see generally Desmidt, suprant 71.

120 Gee Denedikt, F, “A Pan-African Army, The Evolution of an Idea and Its Eventual Realisation in the African
Standby Force” 15(4) African Security Review (2006) 2.
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deployment of peace support missions and intervention pursuant to article 4 (h) and (j) of the
Constitutive Act.'?!

This was a highly significant development for a number of reasons. Firstly, it will be
recalled that the late Col. Ghadaffi of Libya had proposed a single African Army with a single
joint command, in order to secure peace and stability, avert the outbreak of any internal armed
dispute and safeguard the sovereignty, security, and safety of the Union.'?* These calls were
reminiscent of the earlier calls by Nkrumah of a common military and defence strategy during
the 1960s. Thus, the creation of the African Standby Force seemed to be a step in the direction
advocated for by the federalists. However, as stated before, both Nkrumah's and Libya's
proposals for a Union government were out rightly rejected. It should therefore be made clear
from the onset that the concept of a 'force' is misleading.'® In fact, the African Standby Force
does not, as yet, constitute an army.

Instead as will be shown below, it is a standby system since the components remain in
their countries of origin pending an authorised deployment.'** Rather than intending to create
an African standing army, it was indeed the lessons drawn from the horrors of Rwanda (1994)
that compelled the African Peace and Security structure to envisage the creation of an African
Standby Force.'® The modalities for the proposed force were subsequently worked out at a
meeting of African Chiefs of Defence Staff held in Addis Ababa in May 2003.'%

The establishment of the Standby Force is an ongoing project. It is based on brigades
to be provided by the five African Regions consisting of 'military, police and civilian
components and will operate on the basis of the various scenarios under the African Union
mandates' and ought to have been available since 2010.'?” In order to prevent imminent
catastrophe, multidisciplinary contingents of 15,000-25,000,'? troops are designated to be
ready for rapid deployment at appropriate notice.'?® For this reason, member States are
required 'to establish standby contingents for participation in peace support missions decided
on by the Peace and Security Council or intervention authorised by the Assembly.'*

In this regard, several States from several sub-regional organisations have embarked on
a collaborative implementation of the African Standby Force Framework. They include

121 Article 13(1), AU, Protocol Relating to the Establishment of the Peace and Security Council of the African Union.

12 Maluwa, supra nt 66.

122 De Coning, C, “Refining the African Standby Force Concept” 2 Conflict Trends (2004) 22; De Coning, C, “A
Peacekeeping Standby System for SADC: Implementing the African Stand-by Force Concept in Southern

Africa” in Hammerstad, A, ed, People, States and Regions. Building a Collaborative Security Regime in Southern
Africa (South African Institute of International Affairs (SAITA), Johannesburg, 2004).

24 1d., 22.
125 Maluwa, supra nt 66.

126 African Union, First Meeting of the African Ministers of Defence and Security on the Establishment of the African
Standby Force and the Common African Defence and Security policy, 17-18 January 2004, EXP/Def & Sec (IV)
Rev. L

127 Section A(1)(iii), African Union, Solemn Declaration on a Common African Defence and Security Policy, Second
Extra-Ordinary Assembly of the Union, 28 February 2004, 19.

128 African Union, Policy Framework for the Establishment of an African Standby Force and the Military Staff Committee
(Part 1), 12-14 May 2003, Exp/ASF-MSC/2(1).

129° Article 13(1), AU, Protocol Relating to the Establishment of the Peace and Security Council of the African Union.
130 Article 31(2), AU, Protocol Relating to the Establishment of the Peace and Security Council of the African Union.
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Intergovernmental Authority on Development (IGAD), which established the East African
Brigade Force (EASBRIG)"! in 2005 in line with the requirements of the AU PSC.'
Similarly, the Southern African Development Community (SADC) Brigade of the African
Standby Force (SADCBRIG) was launched in August 2007 '** while the Economic
Community of Central African States (ECCAS) has agreed to create a brigade-sized sub-
regional standby force.'** As will be seen below, while the ECOWAS Standby Brigade'®
remains the most developed amongst the five sub-regions, some such as Arab Maghreb Union
(AMU) and Community of the Sahel-Saharan States (CEN-SAD) which operates in northern
Africa, has hardly established a peace and security mechanism and some States remain
uncommitted to a particular brigade.

The framework of the African Standby Force is designed around various operational
Scenarios with scenarios designed to prevent the recurrence of another Rwanda by providing
for the invocation of article 4(h) of the Constitutive Act. It will be shown that this provision
allows the AU to embark on intervention in a member State without necessarily waiting for
the consent of neither the country in question nor the UN Security Council's authorisation. '3
Furthermore, in addition to acting on intervention that is authorised by the AU with respect
to grave circumstances the African Standby Force is also empowered to intervene at the
request of an AU member State, in order to restore peace and security in accordance with
article 4 (j) of the Constitutive Act.'*’

The African Standby Force may also be mandated inter alia, to engage in observation
and monitoring missions,'*® and other types of peace support missions.'” The Standby Force
can also embark on preventive deployment, in order to prevent (i) a dispute or a conflict from
escalating (ii) an ongoing violent conflict from spreading to neighbouring areas or States, and
(iii) the resurgence of violence after parties to a conflict have reached an agreement.'®
Furthermore, the mandate of the African Standby force is extended to peace-building,
including post-conflict disarmament and demobilisation; humanitarian assistance to alleviate
the suffering of civilian population in conflict areas; and any other functions as may be
mandated by the AU PSC or the Assembly.'*!

131 Contributing forces include Djibouti, Kenya, Rwanda, Somalia, Sudan, Uganda, and Ethiopia.
132 Alusala, N, “African Standby Force: East Africa Moves” 13(2) African Security Review (2004) 56.

133 See Mwanawasa, LP, Speech by His Excellency the President to of the Republic of Zambia and SADC Chairperson Mr.
Levy Patrick Mwanawasa, SC, on the Occasion of the Official Launch of the Southern African Development Community
Brigade (SADCBRIG)in Lusaka Zambia, 17 August 2007, at <http://polity.org.za/article/zambia-mwanawasa-
launch-of-the-sadc-brigade-17082007-2007-08-17/> (accessed 15 December 2018).

134 De Coning, C, “Refining the African Standby Force Concept” 2 Conflict Trends (2004) 22; UNOCHA
Integrated Regional Information Network (IRIN), Weekly Round-up for Central and Eastern Africa, 25-31
October 2003, at <https://www.unocha.org/sites/unocha/files/ocha_ar2003.pdf> (accessed 15 December
2018).

135 Cilliers, J and Malan, M, “Progress with the African Standby Force” Occasional Paper 98, ISS, (2005) 82.
136 Dersso, suprant 118.

137 Article 13(3)(c), AU, Protocol Relating to the Establishment of the Peace and Security Council of the African Union.
138 Article 13(3)(a), AU, Protocol Relating to the Establishment of the Peace and Security Council of the African Union.
139 Article 13(3)(b), AU, Protocol Relating to the Establishment of the Peace and Security Council of the African Union.
140 Article 13(3)(d), AU, Protocol Relating to the Establishment of the Peace and Security Council of the Afvican Union.
141 Article 13(3)(g), AU, Protocol Relating to the Establishment of the Peace and Security Council of the African Union.



A Comparative Analysis of the Charter of the Organization of African
Unity (OAU) and the Constitutive Act of the African Union (AU) 233

Once again, in maintaining the theme of complementarity between the AU and the
UN, the African Standby Force is required to take certain measures. Firstly, in undertaking
the functions listed above, the African Standby Force 'shall, where appropriate, cooperate with
the United Nations.'*? Preferably, the African Standby Force would act under a UN Security
Council mandate. However, the AU PSC is authorised to deploy troops during grave
circumstances, particularly when a Security Council mandate is subject to delay or not
forthcoming.'® What is important to note here is that the AU PSC is able to deploy the
Standby Force both under Chapter VIII of the UN Charter and under the AU's constitutional
framework. It is thus hoped that the evolving relationship of cooperation which has been
evident in recent practice will open opportunities for a clear division of labour between the
two organisations.'*

Meanwhile, it is worth noting that there are serious challenges that face the African
Standby Force, particularly given the stringent time frames and in particular its goal of five
regional brigades by 2010.'* One of the hurdles the African Standby Force faces is the
difficulty that might be encountered by large UN troop contributors such as Nigeria, South
Africa, Kenya, Ghana and Zambia. These States may find it hard to maintain their current
deployment levels at the UN and at the same time participate in standby regional brigades
under the ASF framework.'*® However, De Coning argues that this may be appeased by
synchronising the AU sub-regional standby initiatives with the UN's operational deployments
such as its standby system.'*” However, in spite of the above, a key problem with the African
Standby Forces is that they are not solely under the control and authority of the AU but are
instead under the direction of the regional mechanisms.'*® This is particularly worrisome,
given the occasional competition between the AU and the regional mechanisms. What is clear
at this point is that this decentralised approach potentially creates or reinforces additional
layers of bureaucracy which may in turn lead to major repercussions due to slow responses to
conflicts. Other problems that may arise as a result of the current arrangement relate to the
lack of standardised training of the Standby Force, regional politics and the issue of funding
that is discussed further below.

One of the issues ailing the ASF structures is the lack of ideological orientation and the
inability of peacekeepers within the ASF structures to adopt new mindset. While we do not
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necessarily suggest that the military and police are not completely liberal, a recent study has
uncovered several fault lines in the relationship between civilians and the military and that the
principle of the melted pot anticipated among this generation of peacekeepers has not been
realised and is not likely to be realised in due time.'*

Nevertheless despite the setbacks, Murithi maintains that the African Standby Force
possess the potential to prevent future Rwanda and promote and maintain the concept of
shared responsibility for stability in Africa.' Having said so, it deserves to be mentioned that
the envisaged completion of the process establishing the African Standby Force remains
extremely ambitious with little hope that this will indeed be achieved."' And even when
completed, the invocation of the African Standby Force requires clear command and control
structures, a well trained personnel, communications, logistics and equipment ensuring that
the AU's right to intervene can be matched by the necessary capability. Nevertheless, in line
with the theme of cooperation between the AU and the UN, the Security Council has recently
underlined its support for the operationalisation of the AU Standby Force.'*

3. The Panel of the Wise
As stated above, both the AU PSC and the Commission are authorised to utilise their
discretion and convene the Panel of the Wise. This is in order to take initiatives and action
they deem appropriate during situations of potential conflict, as well as to those that have
already developed into full-blown conflicts.'>® The Panel consists of five highly respected
African personalities * who must have contributed to the cause of peace, security and
development of the continent.' The idea of a Panel was borrowed from the - ECOWAS peace
and security structure which includes a Council of Elders.'* Also the UN under its multi-
dimensional peacekeeping have what is called peace making process which addresses conflict
in progress, attempting to bring them to a halt, using the tools of diplomacy and mediation."’
The members of the Panel are selected by the Chairperson of the Commission, to serve for a
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period of three years, after consultation with the member States and in accordance with the
principle of equitable regional representation.'®

The Panel's mandate is primarily advisory, mainly in the areas of peace and security.
However, the Panel is authorised to take appropriate actions to support the AU PSC and the
Chairperson of the Commission in their efforts to prevent conflicts.'® In this regard, despite
the fact that the Panel reports to the Assembly through the AU PSC,'*! it may on its own
Initiative, pronounce on issues relating to the promotion and maintenance of peace and
security in Africa.'® However, a key problem with the Panel is that the requisite modalities
for the operationalisation of its work have not been implemented.'®> Furthermore, the current
set up lacks a robust mediation support unit within the African Union Commission and lacks
political officers who have experience in bilateral and multilateral negotiation settings. '®*
These are vital in order for the Panel to be effective in its roles of preventive diplomacy and
peacemaking.'®

Furthermore, the absence of system-wide coordination means that there is a real danger
that the activities of the Panel will be routinely undermined.'*® Nevertheless, the role of the
Panel remains vital, particularly in the prevention of conflicts and in the role of advising and
supporting the AU PSC and the Commission once conflicts have escalated, as well as
engaging in mediation and overseeing agreements.'’ Certainly, the working of the Panel was
able to build on the noteworthy personal roles of eminent African personalities, such as Nelson
Mandela and Mwalimu Julius Nyerere, who were prominent in situations of armed conflicts
where massive violations of fundamental human rights were taking place. Indeed, it was the
mediation process led by the two aforementioned leaders that culminated in the Arusha
Agreement for Peace and Reconciliation for Burundi, which was signed on 28 August
2000.'%¥The resulting agreement subsequently led to the deployment of the first African Union
Mission in Burundi (AMIB) in 2003.

More recently, the function of mediation as a strong African tradition was witnessed
in Kenya where the former UN Secretary General Kofi Annan, himself an eminent African
personality, was able to embark on reconciliation efforts between warring parties and
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opposition amidst violence over a disputed election in early 2008. It is primarily for this reason
that, as suggested above, more attention should have been given to the function of the Panel.
Undoubtedly, given Africa's respect for elders, the Panel may succeed in reconciling warring
parties and promote peace and security.'®

Nevertheless, the scarce attention and resources awarded to the Panel is somewhat
appeased by the increased role that is envisaged for sub-regional organisations in the
promotion of regional peace and security.

4. The Peace Fund

The Peace Fund is meant to provide necessary financial resources for peace support mission
and other operations related to peace and security. The Fund is also to be governed by relevant
Financial Regulations of the AU through financial appropriations from AU regular budget,
voluntary contributions from Member States, and other sources within Africa, including the
private sector, civil society and individuals, and through appropriate fundraising activities.'”
The Chairperson of the Commission is mandated to raise and accept voluntary contributions
from outside Africa, in conformity with the objectives and principles of the Union. There shall
be established, within the Peace Fund, a revolving Trust Fund. The appropriate amount of the
revolving Trust Fund shall be determined by the relevant policy organs of the Union upon
recommendation by the Peace and Security Council.'”" Given this scenario therefore, if the
Fund is properly monitored, it will ease the quick deployment of the Standby Force as may be
necessary.

IV. Prospect and Challenges of AU

While it is gratifying that the OAU was overhauled to birth the AU due to the aforementioned
reasons above, one is however still bothered about the future of this new continental political
group. Consequently, the question of whether the AU can weather the storm of giving Africa
a continental political body like the European Union gave continental Europe, com nes readily
to mind. While time and events in the coming years would answer, it is however important
that we consider key issues that may either aid the AU to succeed or fail. One of such
conceptual issue is the structure of the new continental body considered against what obtained
in the transmuted continental body. Unlike the OAU which was overly State centric in
character, the AU was designed to be a regional organisation that aims to achieve economic
integration and social development of Africa. In an apparent reference to the desirability of
the AU as a functional regional body capable of advancing the African cause, former Nigerian
President Olusegun Obasanjo had posited that;
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It has rightly been seen as a necessity rather than a choice. It has been seen as an essential

instrument for faster collective growth and prosperity for the people of this continent.'”
This can be said to have captured the mind of the founding fathers of the AU for Africa. To
them, developing Africa and bringing about her political unity, was a sacred task all Africans
must support by supporting the AU framework.

Modelled after the European Union, the AU was envisaged by the founding fathers to
be something new from the former OAU and capable of reflecting the African experience.
That explained why it was meant to embrace all shades of opinion on the African soil. For
instance, the Constitutive Act incorporated African NGOs, Civil Societies, Labour Unions
and Business Organisations in the process of cooperation and implementation of the Abuja
Treaty which remains the watershed of the AU today. This was expressed in the Ouagadougou
Declaration and provided for in the Sirte Declaration. This remains a novel innovation when
compared to what obtained under OAU. Again, the AU made provision for gender issues as
women were accommodated in the constitutive act. Many see this as a semblance of the EU
model that gave women pride of place in the European model of continental political union.

Remarkable changes introduced in the AU as seen in the Constitutive Act Establishing the
African Union (CAAU), were embraced to dwarf OAU’s appalling record seen by many to be
too restrictive and as such; were ill-prepared to develop Africa. To this end, AU is expected to
provide Africa the opportunity to brace up for the multifaceted challenges posed by
globalisation in a rapidly changing world. Adejo observed,

The constitutive Act of the AU envisages the establishment of a supranational type of
executive body that can promote integration and sustainable development more
effectively that the former OAU.'”

A charge like the one above represents clarion calls for a collective and a determined African
effort to seek solution to her developmental problems in a manner that the OAU never did.
Though it’s doubtful whether AU ambitious agenda differed from the template the OAU
operated with, it’'s noteworthy that the desire to extricate Africa from squalor, prompted
founding fathers of the AU, to evolve a more pragmatic agenda for the continental body.
These include promoting and protecting human and peoples' rights, consolidating democratic
institutions and culture as well as ensuring good governance and the rule of law at all levels
across the continent. To achieve the latter, African Peer Review as an internal inter-
governmental checks Mechanism, was launched. By this token, AU can be said to have broken
new grounds when mirrored against what OAU Charter provided for.

Furthermore, what can be seen as sweeping changes were introduced in the core
objectives of the AU as can be seen from the avowal of the union to engage international
community on how to eradicate preventable diseases and promote health care? Article 4 of
the AU embodied all that there is in the AU. It contained some basic elements that bordered
on the issues of sovereign equality and interdependence, respect of existing borders, peaceful
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resolution of conflicts, prohibition of use of force, non-interference, peaceful co-existence,
rejection of political assassination and acts of subversion. However, the Act broke new
grounds in what many considered as weak point of OAU in inter-African relations. The Union
in her Constitutive Act, agreed to operate in accordance with the following principles:
Participation of the African peoples in the activities of the Union; establishment of a common
defence policy for the African continent; the right of the Union to intervene in a member State
pursuant to a decision of the Assembly in respect of grave circumstances, namely: war crimes,
genocide and crimes against humanity; the right of Member States to request intervention
from the Union 1n order to restore peace and security; promotion of self-reliance within the
framework of the Union; promotion of gender equality; respect for democratic principles,
human rights, the rule of law and good governance; promotion of social justice to ensure
balanced economic development; condemnation and rejection of unconstitutional changes of
government.

To come to grips with the new vision of the Union, existent organs were expanded
with novel changes that reflected the fundamental objectives of the Union, were introduced.
This according to late Kwame Nkrumabh;

Salvation for Africa lies in unity...for in unity lies strength and I say that African states
must unite or sell themselves out to imperialist and colonialist exploiters for a mess of
pottage or disintegrate individually.'”

B. Challenges Before the AU
Unconstitutional changes of government have triggered a number of rapidly escalating
conflicts in 2014 and 2015, with Burkina Faso and Burundi amongst the more prominent
examples. This has put the AU’s implementation of the AU Charter on Democracy, Elections
and Governance to a test. The Arab Spring already showed how these tensions could rapidly
emerge to the fore, such as the case of Egypt showed. A number of attempts by African Heads
of State to run for unconstitutional third bid (or more) are putting additional pressure on the
AU and Regional Economic Councils. Currently, these are the Democratic Republic of
Congo, Rwanda, the Republic of Congo and Burundi all following the example of Uganda
where President Museveni who is meanwhile in his fourth term and seeking a fifth term in
office. Often, these bids go against the constitutional provisions. Going against AU Member
States which are challenging the constitutional provisions and thus acting according to the
AU’s adopted principles of the AU Constitutive Act and other agreed charters, such as the
AU Charter on Democracy, Elections and Governance, would help shed the impression that
the AU holds a protective hand over AU Heads of State and Government. In Rwanda for
example, there is now offing that the current President Paul Kagane will rule till 2034 after a
referendum must have been conducted.'”

According to observers, the low ratification rate of the AU Charter on Democracy,
Elections and Governance limits the ability of AU to respond effectively to crisis situations.
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While the AU Constitutive Act is signed by all 54 AU Member States, the AU Charter on
Democracy, Elections and Governance'’® has been signed by 46 but ratified by only 23
States.'”"Though the quest African leader is to birth a regional political platform that can give
the continent a political voice in global political affairs, this is however not coming without a
price. No doubt, the AU faces a lot of challenges. Some of these are already manifesting such
as paucity of funds for the Union’s activities, why others such as cut-throat rivalry for political
leadership of the continental body, would become more pronounced as time progresses. On
the basis of these perceptible dangers on the path of the AU to full blown political union for
the continent, one postulate that the AU may go the way of the OAU if the bobby traps that
drowned the OAU, are not avoided.

This can however be averted if conscious effort is made by African leader in sync with
informed civil public on continental basis. Of the numerous challenges before the AU, the
under listed would suffice for the sake of time and space. Some of the challenges includes:
Unwillingness of African leaders to honour the spirit and letter of the crucial Articles of the
Union such as the one that stipulate suspension for any member that comes to power through
unconstitutional means.'”

Peace building also remains incomplete in Liberia, though there has been a recent
successful handover to an opposition party, Sierra Leone, Ivory Coast, Guinea, Algeria,
Angola, Rwanda and Burundi. Military coups took place in Madagascar in 2009, and in Mali
and Guinea-Bissau in 2012, and conflicts have continued in parts of the Democratic Republic
of the Congo (DRC), the story has been the same in Central African Republic (CAR).'”

Language divide as the Francophone and Anglophone divide symbolises as well as the
issue of xenophobia in Southern Africa, would hinder integration process in Africa. While this
sounds laudable, it is however expected that African leaders with their sit-tightest hold onto
political power, would make mockery of the provision, thus making it the albatross that would
aid the fall of the Union.

Hodge was apt when he expressed his fears that the AU would likely become docile
like the erstwhile OAU which he described as an “old boys’ club for corrupt African
leaders”.'® Bobby traps on the path of the AU, remains its inherent failure to make provisions
that will making seating governments, accountable. What came close to this was the
compromised peer review mechanism that has failed to achieve expected result till date.
Checks such as this will propel member States to create an enabling environment needed to
integrate marginalised sections of society and the interests and views of minority groups.
Anything outside an inclusive continental body, would retard progress and shift the base-line
of African political development.

Issue of internal crisis in Africa, is another challenge that AU would face. No continent
can achieve meaningful development in the face of constant turmoil like the continent faces
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at the moment. The conflicting regional agreements are an omnibus sign lurking to wreak
havoc of the infant Union; dearth of basic infrastructural facilities to achieve the lofty dreams
of the Union among other necessities, would plague the Union. Decay of infrastructure on
continental scale as absence of good roads, reliable telecommunication facilities and other
basic needs, will stifle the dream of achieving an AU that can play the role EU plays for
Europe. Until these hurdles are crossed, AU as a vehicle for achieving sustainable continental
political integration would be a tall dream indeed. It is also the view of this writer that the
condemnation of the Military takeover that ousted President Mugabe of Zimbabwe by the AU
was feeble. Africa does not need the intervention of the military before her leaders are
changed. It is humbly submitted that it was because the economy of Zimbabwe was shambles,
which made the military to handover to the civilian after the takeover

V. Conclusion

Politics and what it entails to be politically relevant in a globalizing world is unity of purpose
either as a nation or continent. African continent hashad it bad in the past especially in the
colonial days with domination of the continent in global political affairs. Effort at changing
the trend, led to the formation of the OAU which was to be changed to AU later due to
practical exigencies discussed above. In an age of globalisation, need for an apt response of
the African continent to emerging political trends in the world, can never be over-emphasised.
It’s thus clear that the need for regional integration for Africa, necessitated formation of the
AU. Though with similar name and orientation like the EU, the former however have different
historical trajectory from the latter. It is thus expected that the AU would focus on core issues
peculiar to the African continent and not just cosmetic imitation of the EU. Focus must be on
need to evolve a pragmatic framework beyond mere name, with which Africa can engage the
political world.

If Africa must get it right with the vehicle AU expects to provide, sacrifices need to be
made. To this end, intrigues that tended to serve personal interest in the past especially in the
days ofthe OAU, must give way and come under the platform that can bring about sustainable
development for Africa. When this happens, AU would then be able to give Africa a voice in
the present global political scene that needs collaborative efforts for regional and continental
development. In addition, Africa and Africans through their leaders, must rise to the occasion
by blurring lines that divides Africa across religious and cultural lines and see Africa as home
to all. Personal leadership interest of African leaders must be submerged under the larger
continental interest. The Yaoundé Declaration of 1996 on Africa that saw her as “indeed the
most backward in terms of development from whatever angle it is viewed, and the most
vulnerable as far as security and stability are concerned”, can only be ignored at continental
peril. This was equally re-echoed by Adejo when he observed thus;

The success of the AU would require mature African statesmanship that strikes a balance
between the desires of member states to pursue their individual interest, and the political
will to forgo certain aspects of national sovereignty and independence for the common
good of the continent.'®!
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AU as a continental body is a welcome development. For it to succeed, Africa needs the
political will to ensure that spirit of the charter, comes alive. To this end, all organs so
provided, needs to be active for any meaningful impact to be made. It is only then that Africa
can be said to have acquired the needed pedigree to favourably compete in the present world
political order where the continent is vulnerably exposed to exploitation and manipulation by
developed and powerful countries of the West. Anything outside this, would amount to mere
imitation of the EU which Olufemi cautioned against.'®?
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