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Ahead to the Past? 
Responsibility to Protect 
and the Global System 

Carlo Focarelli1 
 
 

Abstract 
 

The Responsibility to Protect (RtoP) is premised on the idea that States protect their peoples in return for 

obedience. Effective protection, however, is dependent on States having enough power to make themselves obeyed by 

transgressors. Such power is limited at a time where freedom and rights prevail 

failing state with non-state actors believed to offer adequate protection, promising maximum freedom at a lower cost. 

This, however, will amount to modern-day slavery. As such, if the RtoP doctrine is to have meaning in the future, it 

must be accompanied by responsible States, which in turn are comprised of responsible peoples.  

 
 
 

1. Introduction 
 

The Responsibility to Protect (RtoP) doctrine is based on the assumption that the state is to 
remain at the heart of world order.2 It is true that the doctrine implies a weakening of state 
sovereignty concomitant with the process of globalisation and greater possibility of interference 
in the internal affairs of states than in the past. What is weakened, however, is the individual 
state, i.e. this or that state which behaves irresponsibly, not the state as such, nor the global 
system of states. RtoP presupposes the existence of states at the core of the system. It requires 
states to behave responsibly towards their own citizens and calls for measures to be taken by 
states, possibly in cooperation with international organisations and other non-state actors. 

A question that is rarely posed when dealing with RtoP is whether and to what extent 
RtoP can work in a world in which states appear less and less capable of providing people with 
protection. The global economy, in particular, is often said to undermine the current ability of 
states to provide protection from unemployment, state insolvency, hunger, and other economic 
macro-
responsibility of governments, either to protect their own citizens or to intervene elsewhere to 
assist people in need, risks sounding like the last cry for a better boat while the boat is 
irremediably sinking.  

I propose that RtoP is seen from this global perspective. For sake of brevity, the 
following observations will take nearly all RtoP details and literature for granted and will not 
engage with the many views surrounding the doctrine. The focus is on whether RtoP makes 
sense in a world of states which appear increasingly unable to afford it and on the possible 
consequences that this state of affairs may have for the protection of people in the future. 

 

                                                        
1 Professor of International Law, University of Perugia and LUISS Guido Carli University of Rome, Italy. 
2 For recent general treatments of RtoP, see in particular Orford, A., International Authority and the Responsibility to 

Protect, Cambridge University Press, Cambridge, 2011; Genser, J. and Cotler, I. (eds.), The Responsibility to Protect: 
The Promise of Stopping Mass Atrocities in Our Time, Oxford University Press, Oxford, 2012. 
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2. Legal Bugs in the RtoP Doctrine 
 

Far too many difficulties surround RtoP as a legal standard (as opposed to a banner for political 
struggle): (a) is there an ‘emerging norm’, or hopefully a rule or a set of rules already in effect, 
in international law authorising (if not imposing) RtoP? (b) If so, to which situations does it 
apply exactly? (c) What is its content? (d) Which otherwise unlawful measures does it allow to 
take? (e) Who exactly is allowed to take such measures? (f) Is RtoP doctrine really necessary to 
support the existence of a rule or rules leading to such legal results?  

All of the above questions are far from having received a convincing answer. First, no 
RtoP ‘emerging norm’ (neither customary, nor natural) exists, let alone a rule or set of rules 
already in force having the effect of modifying legal outcomes on the sole ground of RtoP as a 
general doctrine. RtoP per se thus neither authorises nor imposes any otherwise unlawful 
measure, nor does it make mandatory an exhortatory measure. Even as a ‘guide to behaviour’, 
as sometimes presented, it lacks clarity.  

Secondly, attempts have been made to ‘apply’ RtoP to a variety of situations going well 
beyond those endorsed by the UN General Assembly in 2005,3 including terrorist attacks from 
abroad4 and natural disasters,5 but with little success.  

Thirdly, RtoP presupposes a duty that states have to protect their own citizens, but it 
focuses on the measures that may be adopted to respond to the breach of such a duty. It is also 
unclear what RtoP means when referring to ‘prevention’ and ‘protection’. It seems that the 
yardstick is what is ‘in the power’ of the state concerned. But this varies markedly with states 
and with the moment considered even within one given state. Nor is it clear who is entitled to 
assess the ‘power’ of any single state in order to see it as compliant with the prevention 
standard for RtoP response purposes. Even more obscure is the question of who should 
shoulder the costs of rebuilding (as resulting from the RtoP third-pillar duty to rebuild).  

Fourthly, the measures envisaged in the abstract to ‘implement’ RtoP are extremely 
diverse.6 Some of them may be adopted without any need to appeal to RtoP (such as 

                                                        
3 GA Resolution 1 (60), 24 October 2005, “World Summit Outcome” document, UN Doc A/RES/60/1, limiting 
the hypotheses under which states are ‘prepared’ to react to genocide, war crimes, ethnic cleansing, and crimes 
against humanity (par. 138–139). See also UNSG Report of 12 January 2009, “Implementing the Responsibility 
to Protect”, UN Doc A/63/677, pointing out that RtoP applies only to ‘genocide, war crimes, ethnic cleansing 
and crimes against humanity’, and should not extend to ‘other calamities, such as HIV/AIDS, climate change or 
the response to natural disasters’ (par. 10(b)). See, for more recent discussions at the the UN Security Council, 
UN Doc S/PV.6650 (Resumption 1), 9 November 2011, and the statements made at the UN General Assembly 
by Belgium, Benin, Brazil, Costa Rica, Cuba, Estonia, U; Ghana, Holy See, Italy, Liechtenstein, Luxembourg, 
Macedonia, the Netherlands, Nicaragua, Norway, Paraguay, Sweden, Syria, Zimbabwe at 
<http://gadebate.un.org>, accessed 20 April 2012. 
4 Feinstein, L. and Slaughter, A., “A Duty to Prevent”, Foreign Affairs, 83 (2004) 136–150. The attempt to apply 
RtoP to security threats, especially terrorism, is today relatively frequent in legal doctrine and also the practice of 
justifying the military response as self-defence against non-state actors. In 2008, Israel observed that states have a 
duty ‘to ensure that international [terrorist] attack against civilians’ in other states are not launched from their 
territory, hence a duty of the targeted states ‘to protect civilians’, cf. UN Doc S/PV.5898 (Resumption 1), 27 May 
2008, 7, assuming that military action by the targeted state is permissible for the ‘protection’ of its own citizens as 
distinct from the citizens of the state which is unable or unwilling to control its territory from which attacks have 
been launched. 
5 Saechao, T. R., “Natural Disasters and the Responsibility to Protect: From Chaos to Clarity” BJIL 32 (2007) 
663–707; Focarelli, C., “Duty to Protect in Cases of Natural Disasters”, in: Wolfrum, R. (ed.), Max Planck 

Encyclopedia of Public International Law, March 2010, available online at <http://www.mpepil.com/home> 
(accessed 26 March 2012).  
6 For an interesting account of possible ‘RtoP measures’, without however showing the difference RtoP makes in 

legal terms in order for them to be lawful (when otherwise unlawful) or mandatory (when otherwise exhortatory), 
but insisting on the political interest for the United States to uphold the doctrine (see also Infra note 8), see  
Genocide Prevention Task Force, Preventing Genocide: A Blueprint for U.S. Policymakers, released on 8 December 
2008, available online at <http://www.ushmm.org/genocide/taskforce/report.php> (accessed 26 March 2012), 
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‘retorsions’). Others may become mandatory by virtue of RtoP, while otherwise exhortatory, 
but only provided that specific (i.e. independent of mere reference to the ‘RtoP label’) 
supporting evidence is given. Still others may become lawful, where otherwise unlawful, but 
this must also be specifically proven. True, an otherwise exhortatory measure may become 
mandatory when imposed by the Security Council under Article 41 UN Charter relying on 
RtoP based on a ‘threat to the peace’ under Article 39,7 but then Article 41 is the source of the 
obligation, not RtoP per se.  

Fifthly, a wide range of potential actors who may take up RtoP have been proposed, 
ranging from the United Nations to states acting unilaterally, but perhaps the only certainty is 
the lawfulness of (otherwise unlawful) action taken under the authorisation of the UN Security 
Council under Chapter VII, which again depends on the Charter rather than on RtoP per se. 
Finally, faced with all such uncertainties, one is led to argue that, however politically 
meaningful and impacting in terms of the law to be brought about in the future, RtoP simply 
makes no legal difference in respect to the law as it now stands.  

One must also bear in mind that RtoP, despite its generally welcome reception, suffers a 
lack of credibility, and hence of feasibility, even from the perspective of its possible future 
materialisation as a legal rule. It appears to be one-sided and to rest on the willingness of the 
stronger states (which set the standards of response) to take action against weaker states. While 
today there certainly are common standards concerning certain gross violations of human 
rights, such as genocide, no common RtoP standard exists as to the measures that are justified 
in response thereto. For example, nowhere does the 1948 Genocide Convention envisage 
military intervention as a response to its violations, although it definitely states when a certain 
conduct constitutes genocide and which remedies are allowed (not expressly including military 
intervention) to respond to its violation. So, while it may well be worth fighting for a legal rule 
inspired by RtoP to emerge in the future, it still remains to determine the content thereof, 
content which presents reasonable prospects to make lawful otherwise unlawful conduct or at 
least to make mandatory an otherwise exhortatory conduct. For this to occur, RtoP needs to be 
stated as a tool credibly capable of working in a two-way manner, not simply by Western states 
(left free to act only when it is in their interest to do so) against any other.8  

For a general ‘doctrine’ to become a legal rule, a standard of general application 
expected as such by any state to be observed by any other state when identical conditions are met, 
whatever the state, must exist and must be accepted. But it is difficult to see how this can be 
the case if each state endorses RtoP as a tool for foreign policy gains, possibly accompanied by 
moral or humanitarian considerations (when these are felt to contribute to the state’s own 
values and interests). One may sympathise with the RtoP policy of one or another state, but 
this is not enough for a rule to emerge. This point is often well hidden behind the appeal to 
morality and human dignity, but it is crucial if one is genuinely interested in a legal rule 
embodying RtoP, or more accurately specific legal consequences thereof, rather than in foreign 
policy gains or political struggle. RtoP as a means to an end available to any state for its own 
ends may work as a banner for struggle but can hardly lead to a universally shared legal rule of 
general application. 

                                                                                                                                                                                        
limiting itself to define RtoP as “an important tool for moral suasion” (98–99) designed to “provide the legitimate 
basis for overriding national sovereignty” (58). RtoP has been generically endorsed by US President Barack 
Obama, without looking into the surrounding legal issues, The White House, National Security Strategy, 26 May 
2010, available online at <http://whitehouse.gov/sites/default/files/rss_viewer/national_security_strategy.pdf>, 
22 (accessed 26 March 2012). 
7 This point is discussed below, par. 4. 
8 In this sense the Preventing Genocide Report (Supra note 5) is of doubtful import, rooted as it is (for 
understandable reasons, to be sure) in the notion that RtoP can be used to ‘enhance American interests and 
values’. The report constantly and candidly oscillates between ‘universal values’ and ‘national interests’, between 
humanitarian considerations and security exigencies, suggesting that the latter absorb the former insofar as the 
former are basically to be pursued to enhance the latter.  
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Clearly, while communicative strategies seem to dominate the debate, a global sense of 
equality and trust should be ensured as a general presupposition of RtoP for it to be legally 
successful without translating into yet another imperialistic diktat in disguise.9 

 
 

3. RtoP Between States 
 

One of the key tenets of RtoP is that, in cases where a state proves unable or unwilling to 
protect its own citizens, it is for the international community as a whole to take adequate 
measures to protect the victims. By the ‘international community as a whole’ is meant a variety 
of state and non-state actors. However, it is states that are ultimately supposed to intervene, 
possibly under the mandate of the United Nations and pressure from non-state actors and 
‘global civil society’. Realities show that: (a) most states are simply unable to meet the 
standards of RtoP and (b) few if any states are as altruistic, willing and able as expected, to 
react, let alone rebuild, in terms of RtoP.10  

The theoretical notion that in a globalised world what occurs within each state 
reverberates through any other state and the entire global community is one thing, the law as it 
actually stands is quite another. One should certainly struggle for a better law, but the law 
which is worth struggling for is for the future. We definitely need to struggle for a better law for 
the future, but we also need to identify the law as it stands at present since it is now that the 
law applies and there is no certainty that the struggle for a better law will ever be successful. 
States are anything but convinced that RtoP is a legal rule, binding on their behaviour in 
support of people in need in another state. They often praise RtoP, but their praise may simply 
suggest that they value it for political mediation, not necessarily as a legally binding rule.  

In particular, Western states are anything but inclined towards RtoP as a legally 
mandatory rule; they are simply ‘prepared’ to use RtoP on a case-by-case basis, which in 
practice means when there is a gain in sight. Non-western states, for their part, fear RtoP as a 
neo-colonialist device, not much different from many others of the past; true, they also are 
‘prepared’ to endorse the doctrine, but provided that a number of safeguards are set out. 
Unfortunately, the (quite reasonable) safeguards they request, beginning with a prohibition of 
selectivity, is overtly unacceptable to Western states, which (no less reasonably) can hardly 
afford to use their resources exclusively for the benefit of others.11  

The notion underlying RtoP that sovereignty is for the protection of the ruled and not 
for the privilege of the rulers is as old as the state. The early theorists of the state insisted that 
the state is in the service of the ruled and many have endorsed both the right of resistance and a 
right (if not a duty) of other states against a tyrant within the then Christian family of nations.12 
In this respect RtoP presupposes and needs the so-called ‘Westphalian system’. The rhetoric 
that RtoP is a breakthrough because it places the individual at the heart of the global system is 
greatly exaggerated. RtoP presupposes a world made up of states working as tools to provide 
people with protection. What has changed in recent times is the quality and quantity of 
international obligations placed on states and how they have to treat any individual within 
their jurisdiction.  

                                                        
9 Bricmont, J., “A More Just World and the Responsibility to Protect”, Interactive Thematic Dialogue on the 
Responsibility to Protect, 23 July 2009, United Nations, New York, available online at 
<http://www.un.org/ga/president/63/interactive/protect/jean.pdf>, noting that “If we want some version of 
R2P to work in the future, we need first to build a relationship of equality and trust” (4). For a more critical 
assessment, see Chomsky, N., Statement to the UNGA, Ibid., available online at 
<http://www.un.org/ga/president/63/interactive/protect/noam.pdf> (both accessed on 26 March 2012). 
10 For this view in the context of international humanitarian law, see Focarelli, C., “Common Article 1 of the 
1949 Geneva Conventions: A Soap Bubble?”, EJIL 21 (2010) 125–171. 
11 For scepticism based on state practice, see Focarelli, C., “The Responsibility to Protect Doctrine and 
Humanitarian Intervention: Too Many Ambiguities for a Working Doctrine”, JCSL 13 (2008) 191–213. 
12 E.g. Meron, T., “Common Rights of Mankind in Gentili, Grotius and Suarez”, AJIL 85 (1991) 110–116. 
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However, as hinted earlier, the ‘primary’ obligations on states for the protection of 
human rights are unconnected to the consequences of their violation claimed by RtoP. States 
may (and indeed do) now have human rights obligations, but it does not follow that 
international law allows the measures envisioned by RtoP against their violation. Specific 
evidence (other than the mere existence of ‘primary’ human rights obligations) has to be 
provided, and it is on this ground that evidence is rather scarce at best.  

 
 

4. RtoP within the United Nations 
 

One might think that the RtoP may appropriately work (as opposed to just between states) in 
an institutional milieu, such as the United Nations, as a guide for the acts of the organisation 
and the legal evaluation of abuse of powers within it. It seems, for example, that the UN 
Security Council has endorsed RtoP, at least in part, in the recent Libyan case.13 However, this 
does not mean that the doctrine is a legal rule within the organisation. In fact, the Security 
Council remains at liberty to take up the doctrine and its decision to use it depends on the 
majorities of the day. Clear evidence for this is found in recent Draft Resolution S/2012/77 
vetoed on 4 February 2012 by China and the Russian Federation in respect of Syria (with 13 
votes in favour).14  

Despite some proposals in legal doctrine to see the Council bound by RtoP, claiming in 
particular that the veto is to be regarded as irrelevant or illegal when the conditions of RtoP are 
met, practice suggests otherwise and no one has dared to hold that the recent Chinese and 
Russian vetoes are devoid of any effect and that the vetoed draft resolution is a perfectly valid 
resolution producing legal effects.15  

A decision to resort to force by the other three permanent members favouring the draft 
resolution is an entirely different matter. It bears upon the admissibility of unilateral 
humanitarian intervention independent of the vetoed draft resolution, a course of action that 
finds no support in international practice and is likely to be met with strong resistance from the 
international community. Moreover, the irrelevance or illegality of the vetoy by permanent 
members in RtoP situations would have to be extended to the vote of all Security Council 
members since all of them contribute to the attainment of the majority under Article 27(3) UN 
Charter.  

One should also ask whether a world in which in certain circumstances the veto is 
illegal is really a good idea. At present it nearly amounts to saying that while the veto of 

                                                        
13 UNSC Resolution 1970, 26 February 2011 and Resolution 1973, 13 March 2011. For a brief comment, 
Focarelli, C., “Libya: a Turning Point for the Responsibility to Protect Doctrine?”, e-International Relations, 6 April 
2011, available online at <http://e-ir.info/2011/04/06/libya-a-turning-point-for-the-responsibility-to-protect-
doctrine/> (accessed 26 March 2012). See also UNSC Resolution 1975 (2011), 30 March 2011, on Côte d’Ivoire. 
14 UNSC Draft Resolution S/2012/77, 4 February 2012, text and Security Council debate available online via 
<http://www.un.org/Depts/dhl/resguide/scact2012.htm>. UN Press Release available online at 
<http://un.org/News/Press/docs/2012/sc10536.doc.htm > (both accessed on 26 March 2012). It is worth 
pointing out that Draft Resolutions S/2012/77 expressly excluded any military action, noting that “nothing in 
this resolution authorizes measures under Article 42 of the Charter” (preamble). 
15 For the view that when RtoP applies the veto in the UN Security Council may amount to an abuse of rights and 
should be regarded as ‘legally irrelevant’, if not plainly illegal, see recently Peters, A., “The Responsibility to 
Protect: Spelling out the Hard Legal Consequences for the UN Security Council and its Members”, in: Fastenrath, 
U., Geiger, R. and Khan, D. (eds.), From Bilateralism to Community Interest: Essays in Honour of Judge Bruno Simma, 
Oxford University Press, Oxford, 2011, pp. 297–325, 317 and 322. In the Preventing Genocide Report (Supra note 6) 
the veto power is retained (96), while recommending that an agreement can be made to remove it (106), which 
confirms that in the absence of such an agreement (by far the most likely occurrence) the veto power should be 
maintained. That the decision to cast a veto may in fact be more difficult in RtoP situations is a different matter 
which has no bearing on the legal relevance or validity of the veto. Countless unpleasant or unpopular factors 
influence the decision to cast a vetoy but few, if any, would dare to claim that they make the veto irrelevant or 
illegal for the sole sake of their unpleasantness or unpopularity. 
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Western permanent members is always valid, since no doubt RtoP reflects their values, that of 
the Russian Federation and/or China (as the states usually contrary to RtoP) may sometimes 
be illegal. How long is such an asymmetry destined to last? Is this not to mean that the United 
Nations is to be dismantled? 

The only proposition that makes sense in the present circumstances is that the UN 
Security Council is authorised to consider the conditions underlying RtoP as a ‘threat to the 
peace’ under Article 39 in order to take the measures envisaged in Chapter VII.16 But if one 
considers the Security Council practice of recent decades, starting with action against apartheid 
in South Rhodesia and South Africa during the Cold War and several other well-known 
instances after 1989, this is hardly a novelty for which the RtoP doctrine is necessary at all. 
One can concede that RtoP has contributed to ‘legitimising’, or even ‘standardising’, the 
notion that gross violations of human rights within a state may be considered by the Security 
Council as a ‘threat to the peace’ and triggers measures under Chapter VII. But this is only a 
permissive rule or a possible interpretation of Article 39, which is still subject to the majority 
and the veto power required under Article 27(3) UN Charter, certainly not a mandatory rule 
for the Council, let alone a signal that the veto is devoid of any effect when the RtoP applies.  

 
 

5. RtoP and the Current Global System 
 

Even assuming that states see in RtoP a legal norm having some importance in their relations 
within or outside international organisations, another key question still remains open. The 
RtoP doctrine generally fails to distinguish between individual states (i.e. states uti singuli) and 
states as a whole (i.e. states uti universi).  

While the doctrine implies a weakening of individual states within a global states 
system, it does not question the global states system as such. True, it relies heavily on non-state 
actors, but as catalysing forces hopefully having an influence on states. However, the issue of 
globalisation does not so much concern the weakening of this or that state as the system as 

such. It is ‘the’ state, rather than this or that state, which is failing to deliver protection as a 
result of globalisation. No doubt the two planes overlap and the crisis of the global system is 
felt, first of all, within certain individual states, which may be former colonies (such as ‘failed 
states’), developing countries or Western states (these, in particular, when facing macro-
economic factor crises, such as the latest global financial crisis).  

It is also true that the crises of individual states, especially the most influential ones, 
shape and substantially contribute in undermining the entire global system. After all, it is still 
states (or, more accurately, certain states) that have pushed the system towards what has 
recently been critically called hyper-globalisation.17 But, whatever the reasons for crises in 
individual states, one should wonder how RtoP can work when the entire system of states on 
which it rests fails to work.  

The signs of an increasing inability of the global system of states as a tool capable of 
working for the protection of people are hard to deny.18 People are more and more dissatisfied 
with governments of any kind. There is apparently no easy recipe, whatever the ruling party or 

                                                        
16 See Conforti, B. and Focarelli, C., The Law and Practice of the United Nations, 4th rev ed, Nijhoff Martinus 
Publishers, Leiden, 2010, 204–220. 
17 Rodrik, D., The Globalization Paradox: Why Global Markets, States, and Democracy Can’t Coexist: Oxford University 
Press, Oxford, 2011, arguing for the preservation of states’ centrality and diversity in a sustainable, “moderate” 
globalization to turn to in the future. 
18 The literature is enormous, ranging from those who argue that by now it is multinational corporations which 
“rule the world”, such as, typically, Korten, D. C., When Corporations Rule the World, 2nd ed., Kumarian Press and 
Berrett-Koeler Publisher, Sterling and San Francisco, 2001, to state-centrist sceptics, such as Drezner, D. W., All 

Politics is Global: Explaining International Regulatory Regimes Princeton University Press, Princeton and Oxford, 
2007. 
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class, for delivering what the state promises. It seems that the real problem is the state as the 
institutional structure rather than any government. The promise of the state to provide ‘law 
and order’ when religious wars were about to disrupt political loyalties in Europe, which was 
decisive for states to prevail over their competitors,19 as well as the twentieth-century pursuit of 
welfare policies and the global move to democracy, proves more and more difficult to be kept. 
International crimes are no longer sufficient as RtoP standards and mostly refer to the 
behaviour of states (failed or not) that are of little relevance to the disruption of the global 
system.  

Heinous as they may be, the crimes committed in Darfur (despite their characterisation 
as ‘crimes against humanity’) have a far smaller impact on humanity, i.e. on the billions of 
people living on earth, suffering from the consequences of the global economic system. RtoP 
requires measures against other globally irresponsible acts (which might hopefully become 
international crimes in the future) such as white-collar crimes, state failure to prevent and/or 
punish private entities (including MNEs and their chief executives) for their misdeeds, state 
budget mismanagement and corrupt state officials, misappropriation of public funds, especially 
when substantially contributing to global financial crises with devastating effects on the most 
vulnerable.  

States appear both unwilling and unable to meet such standards. They are even less able 
(let alone willing) to intervene against irresponsible states unless intervention makes them 
stronger. Nuclear weapons and ‘mutual assured destruction’ (MAD) have limited the 
possibility of war against foreign aggressors, thus significantly containing the power of the state 
to protect its own citizens in their perception. Apart from ‘forgotten wars’, the only wars 
apparently possible today are those fought in the name of the global community, i.e. those 
supported by the nuclear powers, thus warding off mutual destruction. Democracies have 
shaped states in such a way as to contain authority and empower individuals.20 Economic 
hyper-globalisation has limited the power of the state to protect the value of money, property, 
water, food, employment, etc. Economic calculation holds the scene and drives individuals 
towards a sauve qui peut strategy across the globe. The inevitable consequence of a powerless 
state is a ‘migration’ of most people towards what promises a better protection than that of the 
state.  

It seems, paradoxically, that states are simply too costly to stay in the states system. 
States appear not to be able to survive without raising their debt to unmanageable levels, thus 
facing the risk of bankruptcy, once wars of conquest, slave trade, and colonialism are no longer 
possible, at least overtly, and unless the state sells itself (notably its essential services for the 
most vulnerable) to private businesses, thus strengthening the stronger and weakening the 
weaker.  

States have always needed capital and resources to function.21 But taxation is no more 
viable beyond a certain (often too low) threshold, meeting with the opposition of the voters. 
Loans to states risk not being repaid. States are thus compelled to privatise public goods and 
services, which further weakens them. The state appears to be strangling itself by promising 
what it cannot afford. Or, to be more accurate, certain states (those which are confident in their 
ability to control private actors) push for ‘less state’ to weaken their rival states (which are 
supposed not to possess as much control over empowered private actors) in their competition 
to dominate the globe, or at least to prevent their competitors from doing so. Human rights 
require states that are able, in addition to willing, to protect them. But this is possible only in a 
global economic system, which places human rights, rather than power and profit, centre 
stage. This, in turn, is possible only in a system where states find themselves less compelled to 
any conduct whatsoever in order to survive and stay in the system.  

                                                        
19 Spruyt, H., The Sovereign State and Its Competitors Princeton University Press, Princeton, 1994. 
20 Franck, T. M., The Empowered Self: Law and Society in the Age of Individualism, Oxford University Press, Oxford, 
2001. 
21 Tilly, C., Coercion, Capital, and European States, A.D. 990-1992, Blackwell, Cambridge, 1990. 
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The problem is political, not economic.  
Global competition is simply a direct consequence of the global political competition 

between all (actual and potential) power centres, which aspire to control as many people as 
possible, since power is directly proportional to the number of people controlled. 

How can a doctrine such as RtoP, grounded as it is in strong states and in a strong 
global states system really work in such an apparently self-strangling environment? How can 
the doctrine match its ambiguous need for both strong (controlling) states and weak 
(controllable) states? A sceptic would suggest that there is only one way to resolve the 
contradiction: RtoP will strengthen certain states (those currently stronger) and weaken certain 
others (those currently weaker). This is plausible. However, another possible trajectory, as 
discussed below, is that the entire global states system is replaced. 

 
 

6. Protection, Obedience, and Belief 
 

RtoP is premised, as already noted, on the notion that states exist for the ruled, not for the 
rulers.22 States are supposed to protect the people. In reverse, people expect protection from the 
state. It is basically on this basis that they accept obedience to the state. To make sense of this 
commonplace it is noteworthy that in any group, whether the state or a tribe, individual 
members unite because they cannot survive alone and need a powerful group to protect them. 
This is possible if the group is cohesive enough, but cohesion depends on authority and power 
of the group as a whole towards its individual members.  

A state can ensure protection when it has the power to make itself obeyed by the 
transgressors. At a time when the prevailing catchwords are ‘freedom’ and ‘rights’ and words 
like ‘duty’ and ‘responsibility’ are a taboo—definitely the worst words a politician can utter 
before election—and when too few connect the freedoms and rights of someone to the duties of 
someone else, and vice versa, the state proves unable to meet the needs of most voters. It 
cannot deliver unlimited rights to all with duties for no one. And RtoP is indeed premised on 
such idea. It promises rights to the people, while imposing duties on state officials. But the 
point might be reached at which it is the irresponsibility of the people that invites irresponsible 
political leaders. 

Democracy requires states to do what their citizens, or more accurately their majorities, 
desire. Unfortunately, people may want the state to behave contrary to the requirements of 
RtoP. So the doctrine erodes not only the state as an institution (uti singulus), but also 
democracy as a form of government, in the name of values apparently established by the 
‘international community as a whole’. Belief appears to be crucial in this regard. It is what 
most people believe that guides the process. If people believe that they have to enjoy rights and 
freedoms without being prepared to fulfil the correlative duties, then it is they who erode the 
state and, to the extent that the process spreads to the whole planet, as seems to be the case at 
present, the global system of states as such is undermined by the people themselves.  

However, while in need of strong states, RtoP actually works to weaken states through 
the empowering of individuals. When the people within an ‘irresponsible’ state by RtoP 
standards feel that the state has become unable to protect them, according to their perception 
of protection, then they are prone to substitute the state for another entity, which here we can 
call X, that proves better than the state to provide the level and kind of protection expected. 
The issue of responsibility to protect then calls for an entity X, radically different from any 
state and from the system of states as a whole.  

 
 

                                                        
22 Augustine of Hippo, De Civitate Dei contra Paganos, Book IV, Ch. 4, “Justice being taken away then, what are 
kingdoms but great robberies?” 
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7. RtoP in the Global System to Come

If the erosion touches upon the entire system, rather than a particular state, the problem is 
about another system, not a different, better way to make the current system work. To inquire 
into ‘another system’ implies that RtoP is to be discarded altogether on the very ground of lack of 

protection since it proves itself unable to give states the ability to protect their people. One is 
thus led to define the ‘next’ global system before trying to figure out a doctrine that may 
perform the tasks of RtoP or attain its objectives in the new environment. What might the new 
global system look like? What needs to happen for it to replace the current system?  

The replacement will occur when enough people on the planet are dissatisfied with ‘the 
state’ (meaning first their own state, then the state as such, and hence the states as a whole) 
compared to their expectations of protection. The more the state is unable to protect the 
people, the more people will incline towards Entity X which will promise what the state is 
unable to deliver and (unlike the state) apparently keep its promise.  

One of the key promises it needs to make in order to attract as many people as possible, 
and to obtain from them support and power, is to provide ‘for free’ what people expect from 
the state, typically, paying no taxes. This will appear to most people as a ‘brilliant solution’ 
because people want protection from the state (i.e. recognition of all ‘their’ individual rights for 
living as they please) without paying the price (i.e. without recognising that in this world 
rights, as anything else, are not unlimited, and they are possible for certain people at the cost of 
others, via correlative duties).  

Entity X has only to devise a system in which most people see the benefits but do not 
see the burdens and costs. It has to devise something which sounds extremely attractive to 
most people, so attractive (because of its ability to display individual empowerment without 
imposing duties) that participation is simply a pleasure, such as when a slave likes to be a slave 
and has no intention in being anything other than what he/she is.  

Marketing strategies normally succeed in making people slaves of the products 
purchased, carefully and successfully avoiding the purchasers discovery of this. Purchasers are 
simply ‘satisfied’ with their choices and live in a wonderland where all their desires ostensibly 
become true. When awareness of the burdens and costs arises, then another communicative 
strategy simply follows, pointing to a different attractive pleasure. Unlike the self-conscious 
slave, the purchaser (i.e. he/she who has the power to purchase things and persons in the free 
market) believes that he/she is participating in a thrilling, self-empowering enterprise. The 
point is what most people believe, and are made to believe, not what actually occurs. Entity X 
will succeed in doing exactly what the state proves no longer able to do: to make itself obeyed. 
And most people will be satisfied because Entity X proves to be able to protect them apparently 
for nothing in return. There will be people who will suffer from power and abuse thereof by 
Entity X. But the losers will have no voice, as ever, because of the pervasive myth that Entity X 
has successfully propagated.  

What will Entity X look like? We cannot know. Its design is in the mind of very few 
aspiring leaders capable of imagining an invisible world yet to come. Entity X will do what all 
such entities have always done, including states: to make themselves obeyed. However, what 
will change is the mythic dimension surrounding obedience. The message will no longer be the 
one used by the state, such as nationalism or welfare, an ‘old-fashioned’ message now 
attractive only to a few nostalgic outsiders. The message will be different, but not the substance. 
What matters is what people believe. We are thus in the making of a new fairy tale about how 
we can live together. New fairy tale tellers are around the corner in fierce competition with one 
another to capture people’s needs and dreams. There will be a period of time in which the most 
successful fairy tale will work because of the general enthusiasm and faith of most people.  

Other people, different from current winners, will become the new winners within the 
new fairy tale and new losers will replace the current ones.  
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Entity X -global 
propaganda as its trump card. Everything will be different and human rights will mean quite 
different things than today. But most people will keep asking for protection, with no will to 
offer obedience unless forced to do so, selling themselves to the best purchaser in the market 
who will promise protection apparently for free.   

8. Conclusion

Faced with the above futuristic scenario, we have to insist that the current global system of 
states, although often unsatisfactory and increasingly under strain, is worth supporting and 
struggling for together with RtoP. We still need states, but states that behave responsibly. And 
states will behave responsibly when their people as a whole, not only state officials, are 
responsible. We need people who believe in the state and make the best of it, first of all by 
taking on duties in favour of the most vulnerable. Better states will make better international 
law and better international law will force individual states to improve their behaviour. Other 
non- n than the state (i.e. rights and freedoms for all and 
duties apparently for 
state, are designed to drive people in a land in which no one is legally protected and the 
stronger simply win because of their greater strength. This would mean a return to the jungle, 
but this time a global jungle with no escape.23  

23 For further analysis, see Focarelli, C., International Law as Social Construct: The Struggle for Global Justice, Oxford 
University Press, Oxford 2012, forthcoming, Chapter 8. 
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Much more needs to be done to make RtoP palatable to those opposed to Rtp by 
showing that RtoP is much more than humanitarian intervention. It has to be clearly 
shown that RtoP is not about regime change. This is necessary as, although those who 
oppose RtoP are relatively small in number, they wield considerable power and 
influence. They are also able to influence others on many occasions to join their 
positions.   

The various pillars of RtoP need to be relied on and used to indicate the width 
and breadth of RtoP. This is especially so for the responsibility to rebuild with all its 
component aspects. Peace-building, although a complex and time consuming process 
needs to be given much more attention. It has to be done carefully and scientifically. 
Often those involved in the process want quick cheap interventions that give immediate 
results. In most places this is not possible. What is possible is to begin the process fairly 
quickly, but on-going engagement is crucial. Where assistance is given donors need to be 
far more involved in ensuring that what is planned will meets the long term needs of the 
state. If the democratic project is allowed to deviate and not achieve a state that belongs 
to all, and all feel that their issues are taken into account and have been dealt with, the 
international community may have to start over again when the system unravels. While 
this will be difficult, 

obligate all actors to 
purse the goals in spite of the difficulties in achieving them. 

* 
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Abstract 

This article explores the Responsibility to Protect (RtoP) in the post-Libya era to determine 

world and whether the norm now means that steps will be taken against states that are committing 

serious human rights violations. The building blocks of RtoP are examined to see how to make the 

doctrine more relevant and more applicable. It is contended that the responsibility to react should be 

viewed through a much wider lens and that it needs to be more widely interpreted to allow it to gain 

greater support. It is argued that there is a need to focus far more on the responsibility to rebuild and 

that it ought to focus on the transitional legal architecture as well as transitional justice. It is 

contended that these processes ought not to be one-dimensional, but ought to have a variety of 

constituent parts. It is further argued that the international and donor community ought to be far 

more engaged and far more directive in these projects.  

1. Introduction

Many people around the world remain surprised when the international 
community fails to act when massive human rights violations are occurring in a 
country.2 3 became the catchphrase in the years following the 

1 Extraordinary Professor of Law University of South Africa (UNISA); Chair-Rapporteur of the United 
Nations Working Group on Enforced or Involuntary Disappearances. He writes in his personal capacity. 
Email: JSarkin@post.harvard.edu 
2

Responsibility to Protect: Is Anyone Interest Third World Quarterly, 25 
(2004) 977-
in Baylis, J., & Smith, S., ed., The Globalization of World Politics, Oxford University Press, Oxford, 2005, 
564-565, and Sobel, R., & Shiraev, E., International Public Opinion and the Bosnia Crisis, Lexington Books, 
Lanham, 2003. 
3 Originally coined by the Jewish Defense League (Friedman, R. I., Rabbi Meir Kahane: From FBI 

Informant to Knesset Member, Lawrence Hill & Co, New York, 1990, 12.), the phrase has since been used 
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Holocaust.4 After the Nazis exterminated at least 12 million people, 6 million of 
whom were Jewish, the world awoke to the horror of genocide and vowed to never let 
crimes of such a magnitude take place again. The Nazis were among a long line of 
perpetrators who correctly assumed that an international culture of impunity would 
shelter them from accountability.5 Today impunity still exists in many parts of the 
world in spite of the many international, regional, sub-regional, and domestic legal 
instruments devoted to ending it.6 The axiom “never again” should more appropriately 
be phrased “again and again.”7 

Carnage continues to occur in places around the world.8 Despite the adoption of 
the Genocide Convention in 1948, and a number of other human rights and 
humanitarian instruments and processes, about 50 genocides9 have occurred since 
then.10 170 million people have been killed as a result of 250 conflicts that have occurred 
since World War II.11 While the level of civilian casualties during World War I was only 
about 5 per cent, in the 1990s civilian casualties accounted for about 90 per cent of the 
total conflict related fatalities.12 In the 1990s, 160 million Africans lived in countries 
consumed by civil war and three million people were killed.13 There were 29 on-going 
armed conflicts globally at the end of 2009.14 It is believed that about 740,000 men, 
women, and children are killed every year because of conflict.15 In 2010, millions of 

!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!
in the wake of many atrocities, from the Holocaust to Argentina’s Disappeared People, where it was in 
the title of the report “Nunca Mas (Never Again), The Report of the Argentine National Commission on the 
Disappeared (1984)”, to swear that such atrocities will never be permitted to happen again.  
4 See further Lemarchand, R., “Disconnecting the Threads: Rwanda and the Holocaust Reconsidered”, 
Journal of Genocide Research, 4(4) (2002) 499-518. See also Barff, B., “No Lessons Learned from the 
Holocaust: Assessing the Risks of Genocide and Political Mass Murders since 1955”, American Political 
Science Review, 97 (2003) 57-73.  
5 Schabas, W. A., Genocide in International Law, Cambridge University Press, Cambridge, 2000, 1.  
6 On the role of regional human rights institutions see Sarkin, J., “The Role of Regional Systems in 
Enforcing State Human Rights Compliance: Evaluating the African Commission on Human and People’s 
Rights and the New African Court of Justice and Human Rights with Comparative Lessons from the 
Council of Europe and Organisation of American States.” Inter-American and European Human Rights 
Journal, 1 (2009) 199-242. 
7 See Askin, K.D., “‘Never Again’ Promise Broken Again. Again. And Again”, Cardozo Law Review, 27 
(2005-2006) 1723.  
8 Ibid.
9 Harff, B., “No Lessons Learned from the Holocaust? Assessing Risks of Genocide and Political Mass 
Murder since 1955”, American Political Science Review, 97 (2003) 57-73 and Bauer, Y., “Comparisons of 
Genocides.” in: Chorbajian, L. and Shirinion, J., eds., Studies in Comparative Genocide, St Martin’s Press, 
Inc, New York, 1999. 
10 See Valentino, B. A., Final Solutions: Mass Killing and Genocide in the Twentieth Century, Cornell University 
Press, New York, 2004 and Levene, M., “Why Is the Twentieth Century the Century of Genocide?”, 
Journal of World History, 11 (2000) 305-336.
11 Bassiouni, M. C., “The Normative Framework of International Humanitarian Law: Overlaps, Gaps, 
and Ambiguities”, Transnational Law and Contemporary Problems, 8 (1998) 203.
12 Chesterman, S., Civilians in War, Lynne Rienner Publishers, Boulder, 2001, 2. See also Eck, K. and 
Hultman, L., “One-Sided Violence Against Civilians in War: Insights from New Fatality Data”, Journal of 
Peace Research, 44 (2007) 233-246.
13 Kibble, S., “Conflict, Peace and Development: Rights and Human Security in Africa”, Pambazuka News, 
27 (2003), available online at <http://www.pambazuka.org/en/category/features/13660> (accessed 15 
April 2012).
14 Amado, P., Arestizábal, P., Ariño, A, Ariño, M., Armengol, V., Aspa, J., Chevalier, M., Francesch, M., 
García, J., Alert 2010! Reports on Conflicts, Human Rights and Peacebuilding, Escola de Cultura de Pau, 
Barcelona, 2010, 13.
15 Krause, K., Muggah, R., and Wenmann A., Global Burden of Armed Violence, Geneva Declaration 
Secretariat, Geneva, 2008.
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people including women and children suffered various serious human rights abuses.16 
Millions were killed, raped, sexually abused,17 displaced, or suffered various forms of 
harm. In 2010, 2,777 civilians died in Afghanistan, while in Somalia 2100 people died in 
the capital Mogadishu alone. Sudan has had roughly 5 million internally displaced 
persons (IDPs), with 532,000 people newly displaced in 2010, while 280,000 were 
displaced in Columbia in the same year.18  

Little was done to halt these horrific casualties. The international community 
has frequently failed to respond appropriately to incidences of genocide, crimes 
against humanity, and other gross human rights violations.19 

In an attempt to reduce these casualties, and the huge number of human rights 
violations that often accompany them, the concept of the Responsibility to Protect 
(RtoP) was developed to ensure that states protect their own populations and where they 
do not the international community has a responsibility to play its part.20 It was widely 
expected to become the doctrine that would ensure that states would be unable to 
perpetrate such acts again. However, while RtoP was supposed to be humanity’s 
panacea from the ills of states who committed such gross human rights violations, the 
last few years has shown that the political context within which the doctrine has to 
operate has severely limited its operation.  

The debate about RtoP, and when it can be applied, must be understood in the 
milieu of a tremendous reluctance by some, particularly states whose human rights 
records have long been subject to criticism, to accept RtoP. As former US Secretary of 
State Madeline Albright noted in 2008: 

The notion of national sovereignty as sacred is gaining ground … some 
governments will oppose any exception to the principle of sovereignty 
because they fear criticism of their own policies. Others will defend the 
sanctity of sovereignty unless and until they again have confidence in the 
judgement of those proposing exceptions.21 

Some states deeply opposed to RtoP have argued that it will be used as a “pretext for 
political or military domination, or selective enforcement for discriminatory or political 
motives, and that as a result it could compound a humanitarian crisis.”22 Some link RtoP 

!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!
16 Freedom House, Paddington, A., Freedom in the World 2011: The Authoritarian Challenge to Democracy,  
2011, available online at <http://www.freedomhouse.org/report/freedom-world/freedom-world-2011> 
(accessed 17 April 2012) and Amnesty International, Cordone, C., Amnesty International Report 2010: The 
State of the World’s Human Rights, 2010, available online at <http://refliefweb.int/node/25353> (accessed 
15 April 2012).
17 See further Chandler, R.M., Fuller, L. K. and Wang, L., Women, War and Violence, Palgrave Macmillan, 
New York, 2010.
18 Cooper, H., Hagon, K., Wijeyaratne, S., Vercken, N. and Yermo, F., 147 Oxfam Briefing Paper; Protection 
of Civilians in 2010 - Facts, Figures, and the UN Security Council’s Response, Oxfam International, Oxford, 2011.
19 See further Kiernan, B., Blood and Soil: A World History of Genocide and Extermination from Sparta to Darfur, 
Yale University Press, New Haven, 2007.
20 Sarkin, J., “The Responsibility to Protect and Humanitarian Intervention in Africa”, Global Responsibility 
to Protect 2 (2010) 371-387. 
21 Albright, M. K., The End of Intervention, New York Times, 11 June 2008, available online at 
<http://www.nytimes.com/2008/06/11/opinion/11albright.html> (accessed 15 April 2012).
22 Barbour, B. and Gorlick, B., “Embracing the ‘Responsibility to Protect:’ A Repertoire of Measures 
Including Asylum for Potential Victims”, International Journal of Refugee Law, 20 (2008) 533-550.
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to the military interventions in Kosovo in 199923 and Iraq in 2003,24 which occurred 
without Security Council authorisation. Others see it as a pretext for regime change.  

In this context many people argue that the North Atlantic Treaty Organisation’s 
(NATO) intervention into Libya in 2011, in the name of responsibility to protect, 
signalled the doctrine’s time had arrived. Some see the Libyan intervention as the 
defining event that turned the tide in favour of RtoP. In this regard, the United Nations 
Secretary General Ban Ki-moon noted that “In 2011, history took a turn for the better. 
The responsibility to protect came of age; the principle was tested as never before. The 
results were uneven, but at the end of the day, tens of thousands of lives were saved.”25  

Those who believe that RtoP is ascending argue that this trajectory began in 2001 
with its acceptance by the International Commission on Intervention and State 
Sovereignty (ICISS). They also claim that if the international community did not 
previously accept RtoP as a norm, the Libyan intervention has shifted the tides. Others, 
however, argue that the intervention in Libya did not signal the operationalising of the 
responsibility to protect, but rather the false application of humanitarian intervention, 
without the requisite authority. They contend that if the necessary authorisation was 
obtained, it was acquired under false pretences, maintaining further that the 
responsibility to protect has never been accepted or truly applied, and will never be used.  

Many argue that, in any case, humanitarian intervention is not a part of the 
responsibility to protect, and that humanitarian intervention is getting a bad name as a 
result of attempts to link it to RtoP.  

This article explores RtoP, its origins, and its status in the post-Libya era, to 
determine whether it is now an accepted norm of international law, or whether it has 
arrived only in rhetorical form. It also examines what RtoP means in today’s world and 
whether the range and breadth of the norm means that steps—specifically the use of 
force—will be taken against states that are committing serious violations against their 
inhabitants. The intention is to show that the status of the norm is not a simple matter, 
but rather intimately connected to international relations and the status and power of 
regional blocs and certain key, powerful states.  

As past behaviour is a good predicator of future conduct, the article will also 
examine what lessons can be identified from steps taken by the Security Council, 
especially the five permanent members who have the veto, and what likely will occur 
when a similar situation arises. It is argued that RtoP in practice may not be as important 
as some claim, and that it will be rarely used to permit the use of force without state 
consent.  

The article further explores the three building blocks of RtoP, and what they 
ought to mean in practice. Also explored is how to make the doctrine more relevant and 
more applicable in the twenty-first century. This is examined because, while RtoP has 
three component parts: to prevent, to react, and to rebuild, most people, particularly 
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23 Damrosch, L.F., “The Inevitability of Selective Response? Principles to Guide Urgent International Action”, in: 
Schnabel, A. and Thakur, R., eds., Kosovo and the Challenge of Humanitarian Intervention: Selective Indignation, 
Collective Action and International Citizenship, United Nations University, Press, Tokyo, 2000. See also 
Henkin L., “Kosovo and the Law of ‘Humanitarian Intervention’”, American Journal of International Law, 
93 (1999) 824-826.
24 Wheeler, N. J. and Morris J., “Justifying the Iraq War as a Humanitarian Intervention: the Cure is 
Worse Than the Disease”, in: Thakur R. and Sidhu, W., eds., The Iraq Crisis and World Order, UN 
University Press, Tokyo, 2006, 460.
25 Ban, K. Responsibility to Protect Came of Age in 2011, Secretary-General Tells Conference, Stressing Need to 
Prevent Conflict before It Breaks Out; Address to the Stanley Foundation Conference on the Responsibility to Protect 
(RtoP), United Nations, 18 January 2012, available online at <http://www.un.org/News/Press/docs/ 
2012/sgsm14068.doc.htm> (accessed 15 April 2012).
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those against RtoP, believe RtoP is about the responsibility to react – for them - 
humanitarian intervention. For those who favour RtoP, or want to down play down the 
reactive role, far too often the focus has been on prevention.  

This article outlines the need to focus far more on the third pillar of RtoP: the 
responsibility to rebuild. This is not to discount the absolute need for prevention and 
reaction, but some do not want to mention reaction, while others overemphasise 
prevention. There is too little attention given to rebuilding. The article contends that the 
responsibility to react should be viewed through a much wider lens.  

It is also reasoned that the responsibility to react needs to be more often, and 
publicly, more widely interpreted to allow RtoP to gain greater support in the wider 
community but also by those who are not supporters of it. It ought to be delineated to 
include all aspects of what the various players at international, regional, sub-regional, 
and national levels can accomplish by non-force means: by using political, economic, 
social, diplomatic, and other means to ensure that the state desists from the conduct it is 
engaged upon.26 It is further contended that the substantive issues of the responsibility to 
rebuild ought to be broadly focused on two areas: the transitional legal architecture and 
transitional justice.  

As far as the democratic project is concerned, it is argued that that the 
international community has a large role to play in ensuring that violence is halted, that 
security is provided, and that a democratic, inclusive constitution that protects rights and 
draws on the lessons from the past is drafted by society as a whole. New, independent, 
and well-resourced institutions must be established, staffed by people appointed in, as far 
as possible, an independent, non-political process. This ought to occur in a whole range 
of institutions, especially the judiciary.  

It is also argued that the design of such processes ought to take into account the 
demography and socio-political makeup of the country. This will ensure that all groups 
feel included, and believe that the democratic project will benefit them as well. The link 
between poverty and conflict also ought to be understood and dealt with. It is further 
argued that the responsibility to rebuild obligates the international community to play a 
directing role on these issues, and that it can do this by using aid, and other means, as 
carrot and stick.27 It is contended that for a multiplicity of reasons, including long-term 
costs, the international community ought to be far more engaged in rebuilding. That 
responsibility ought to ensure that when aid is provided it is given with obligations to 
reach measurable results and with large penalties where there is non-compliance.  

By using aid with strings attached to grants and other assistance, donors and 
others can ensure that the state establishes laws and processes to achieve the desired 
goals. If this is not the case the democratic gains may be short-term only. It is also 
important that donor assessments and interventions be made on the basis of proper 
research, analysis, risk assessment, benchmarking, and other processes. Skilled personnel 
should also be used to determine the best course of action, and to ensure that the best 
results are achieved. 

As far as transitional justice is concerned, this article contends that dealing with 
the past is a vital and critical component of the responsibility to rebuild. The various 
strands of transitional justice are examined. It is contended that these processes ought 
not to be one dimensional, but ought to have a variety of constituent parts, including 
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26 See Lund, M. S., Preventing Violent Conflicts: A Strategy for Preventive Diplomacy, US Institute of Peace 
Press, Washington D.C., 1996.
27 See further Boyce, J., Investing in Peace: Aid Conditionality After Civil War, Oxford University Press, 
Oxford, 2002.
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retributive justice, truth mechanisms, strategies for providing reparations, processes to 
advance reconciliation, and policies that aim to guarantee non-repetition of conflict. 
 
 
2. What is RtoP? 
 

Traditional notions of state sovereignty cabin the domestic affairs of a state within 
the purview of that state, regardless of its misconduct—no matter how atrocious—
towards its people.28 Yet sovereignty has undergone drastic changes on the international 
stage.29 For centuries, states have involved themselves in each other’s affairs. While the 
principle of state sovereignty has not been discarded entirely, it has in recent years 
eroded. National sovereignty shifts with shifting state obligations. Thus, states limit their 
sovereignty by ratifying international treaties and joining international organisations. 
National sovereignty today is therefore ever-changing, while historically the concept had 
been rather fixed. Regardless, certain states fight to protect their sovereignty even though 
on a regular basis they do so implicitly in the actions they take, for example joining 
treaties or other institutions which gives that institution the ability to take decisions 
affecting that state.  

In this context, RtoP stems from the idea that each state is sovereign and has the 
responsibility to protect its own population from horrific crimes.30 Thus, the concept of 
RtoP “reflects a profound shift in international law, whereby a growing sense of global 
responsibility for atrocities is increasingly encroaching upon the formerly sanctified 
concept of state sovereignty.”31 This shift in international legal framework may be best 
summarised by a shift away from the notion of a “state-sovereignty-oriented-approach,” 
where the states are bound only through their consent, and towards a “human-rights-
oriented approach.”32 It has been seen as a ‘‘revolution in consciousness in international 
affairs,’’ “a departure in the relationship between sovereignty and human rights”33 and 
“[i]t has taken the world an insanely long time, centuries in fact, to come to terms 
conceptually with the idea that state sovereignty is not a license to kill.”34  

RtoP challenges previous notions that sovereignty meant non-interference in the 
domestic affairs of a state. The responsibility to protect means that sovereignty comes 
with responsibility; if a state does not meet its responsibility in this regard others must 
ensure that the doctrine is met. 

A central pillar of RtoP is that a “state’s sovereignty is inseparable from its 
responsibility to protect the people living in its territory and cannot be merely a form of 
control, and that the international community has a duty to take appropriate action 
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when the responsibility is neglected or violated.”35 In 2010 the Security Council noted 
that” States bear the primary responsibility to respect and ensure the human rights of all 
individuals within their territory and subject to their jurisdiction as provided for by 
relevant international law.”36 In certain circumstances however—where the state fails to 
protect its own citizens—the international community has the responsibility to protect 
these populations.37 RtoP recognises that nation states have a “positive obligation” 
inherent in the concept of sovereignty, which is a “substantial leap forward in 
international law” with implications that are still uncertain and up for debate.38  

The ICISS Commission in 2001 saw that over time there had been a re-
conceptualised view of sovereignty—no longer as a right, but now as a responsibility that 
each state has to protect their citizens from vulnerability. The ICISS report frames RtoP 
as: “[w]here a population is suffering serious harm, as a result of internal war, 
insurgency, repression or state failure, and the state in question is unwilling or unable to 
halt or avert it, the principle of non-intervention yields to the international responsibility 
to protect.”39 There are three primary principles embodied in RtoP:  

1) The responsibility to prevent, (to tackle the causes of conflict and other
human-created crises),

2) The responsibility to react, (to take appropriate action where there are
compelling circumstances, including coercive steps such as sanctions or
even military intervention as a last resort where there are reasonable
prospects of success, taking due regard of the issue of proportionality)40;
and,

3) The responsibility to rebuild (after an intervention, to provide assistance in
dealing with the causes of the conflict, and to assist in reconstruction,
reconciliation, and so forth).

In spite of widespread acceptance of these principles of RtoP, the content and extent of 
the norm remain ambiguous. One of the most significant questions is when to apply 
RtoP.41 Many argue that it applies only when genocide, war crimes, ethnic cleansing, or 
crimes against humanity are occurring. However, this is a very narrow interpretation of 
RtoP. In addition, the test now to be applied when RtoP is supposed to occur means that 
RtoP is tougher to invoke. The primary test utilised now advocated is whether a state’s 
inability or unwillingness to protect its citizens has become a “manifest failure.”42 Thus, 
the threshold when RtoP comes into operation became when the “national authorities 
manifestly fail to protect their populations from genocide, war crimes, ethnic cleansing 

!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!
35 Supra note 29. 
36 UNSC Presidential Statement 25 (2010), UN Doc S/PRST/2010/25.
37 Supra note 29.
38 Ibid.
39 International Commission on Intervention and State Sovereignty, The Responsibility to Protect, 2001, 
available online at <http://responsibilitytoprotect.org/ICISS%20Report.pdf> (accessed 16 April 2012).
40 Sarkin, J., “The Responsibility to Protect and Humanitarian Intervention in Africa”, Global Responsibility 
to Protect, 2 (2010) 371.
41 On the question of who decides when to intervene see: Agular, M., “Who Should Determine the Just 
Cause of Humanitarian Intervention?”, Third World Quarterly, 24 (2005) 17.
42 Bellamy, A., Responsibility to Protect: The Global Effort to End Mass Atrocities, Polity Press, Cambridge, 2009, 
90.



18! GroJIL 0 (2012), 11—48!
!

and crimes against humanity.”43 This conceptualisation of RtoP aptly has been named 
“RtoP lite.”44  
 RtoP has therefore been diluted by ostensible pragmatism. Some of those who 
have supported and believed in RtoP felt that they had to make a choice. They assumed 
achieving consensus on RtoP would require agreeing on a lesser version of the concept. 
As a result, questions such as when RtoP applies, when RtoP begins, who has the 
responsibility to protect, and who should exercise it, all remain clouded in controversy 
and ambiguity.  

A significantly vexing question is when RtoP can be used. The circumstances laid 
out by the ICISS as to when RtoP ought to be invoked were: the right authority, just 
cause, right intent, last resort, proportional means, and reasonable prospects.45 The 
problem however is how these issues ought to be measured and when they ought to be 
applied. As these are somewhat subjective deductions a more objective methodology 
needs to be found to determine when RtoP ought to occur. Louise Arbour argues for a 
proportionality test that “could be broken down into three components. First, it would 
require that the threat to civilian lives be grave and imminent; second, that the least 
intrusive means capable of having a real chance of protecting civilians be employed; and 
finally that the negative consequences of military action not outweigh the anticipated 
benefits.”46  

The proportionality test, if accepted, would help to reduce the role of politics in 
the decision making, although probably not entirely, as states would in all likelihood 
argue even these issues, although their inarticulate premise may be other (political) 
factors. 
 
 

3. The Origins of RtoP 
 

In the mid-1990s as a result of the events in former Yugoslavia and Rwanda,47 a 
reassessment began of the role and obligations of the international community.48 This 
occurred when it was seen that it as a whole, and the Security Council in particular, had 
not been responsive to massive human rights abuses49This was particularly so with 
regard to human rights abuse, especially when occurring inside a state. A reformulation 
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of the issue of sovereignty thus came to the fore to ensure that the international 
community had a framework to “prevent and respond to gross and systematic violations 
of human rights where the sovereign state is either unwilling or unable to do so....”50 As 
former Secretary-General Kofi Annan stated in 1999,51 “when we read the [UN] Charter 
today we are more than ever conscious that its aim is to protect individual human 
beings, not to protect those who abuse them.”52  

RtoP as a concept was given a tremendous boost when it was adopted in 2001 by 
the International Commission on Intervention and State Sovereignty.53 RtoP was 
included in the 2004 UN High-Level Panel on Threats, Challenges and Change Report: 
A More Secure World: Our Shared Responsibility.54 The Panel stated, “The Security Council 
has been neither very consistent nor very effective in dealing with these cases, very often 
acting too late, too hesitantly or not at all.”55 There was even greater fanfare when RtoP 
was adopted unanimously as part of the World Summit Outcome document in 2005.56 
The fact that the then UN Secretary General Kofi Annan57 proposed using the doctrine 
in his In Larger Freedom58 reform package and that RtoP was included, at least implicitly, 
in various Security Council59 Resolutions in 2006, 2007 and 2008,60 amongst others, 
resulted in many seeing it as a doctrine whose time had come.  

As a result of these recent developments most argue that RtoP as a concept is 
new.61 However, it has roots at least in the nineteenth century.62 It can be detected in the 
Martens Clause—contained in the Hague Conventions of 1899 (II) and 1907 (IV)—
which codified the legal principles of “laws of humanity, and the requirements of the 
public conscience.”63 It provides additional legal protection to individuals and groups 
during war and peace. RtoP is also to be found in the 1948 Genocide Convention, an 
instrument that imposes upon states a duty to “prevent and punish.”64 This can be 
interpreted as a mode of RtoP because it obligates states to protect possible genocide 
victims and to punish genocidal perpetrators. Edward Luck, the Special Adviser of the 
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United Nations Secretary-General on the Responsibility to Protect, has recently stated 
that the “1948 Convention was an early embodiment of the commitment to protect 
vulnerable populations worldwide from mass atrocities.”65 Article 8 of the Convention 
empowers states to call upon the UN to take appropriate action under the Charter in 
situations of impending genocide. Given that the prohibition of genocide, war crimes 
and crimes against humanity at least qualify as jus cogens norms, it follows that, in their 
prevention, RtoP can and should be invoked.  

4. The implications for RtoP of the intervention into Libya in
2011 

2011 was a dramatic year for global politics and the development of democracy in 
many parts of the world. What is now called the “Arab Spring” had a momentous effect 
not only in the Middle East but globally. The Arab Spring presented new possibilities to 
many both internationally and domestically. This was especially true for RtoP. As a 
result of the UN Security Council resolution on Libya66 and the decision to take action, it 
is argued that RtoP is now an accepted concept in international law. 

Emboldened by these events and the intervention in Libya, statements have been 
made indicating that there is greater support for RtoP. During 2011 there were greater 
public calls for RtoP to be applied more often and in more circumstances. Thus, UN 
Secretary-General Ban Ki-moon in a report in July 2011 called for a concerted 
international effort on the responsibility to protect, so that the history of the twenty-first 
century would not be “written in the blood of innocents.”67 This he argued after action 
had been taken in Libya, in a report entitled “The role of regional and sub-regional 
arrangements in implementing the Responsibility to Protect.”68 The title of this report makes its 
message clear. As Mona Rishmawi has argued, RtoP can be useful as a concept if it can 
rally political support for human rights protection.69  

An alternative view would be that RtoP may be applied if political support for it, 
in a particular context, can be obtained. Without regional support, RtoP will not likely 
be applied again in that part of the world. The reason that UN Security Council 
resolution 1973,70 allowing “all necessary means” in Libya,71 developed was that the 
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region broadly supported action against Libya. Publically, the Gulf Cooperation Council 
(GCC) called for all available means to be used against Libya on 8 March 2011. Shortly 
thereafter the support of the Organization of the Islamic Conference (IOC) followed. As 
a result of the these developments in Libya, the role of the regions, and the need to get 
them on board before any action can be contemplated in a specific part of the world, is 
now accepted as an imperative before applying RtoP moving forward.  

In his 2011 report the Secretary-General argued that, “We need to sharpen our 
tools for prevention and for protection.”72 It is interesting to note that in the report of the 
interactive dialogue the mood change is very apparent. In this regard a summary of that 
meeting notes, “A majority of statements pointed to the evolution of RtoP from what 
was seen as a controversial concept when endorsed in 2005 to an evolving norm that had 
in the last year become an “operational reality.”73 However, many states are still opposed 
to RtoP and seek to limit its expansion. In spite of this, there does seem to be a greater 
tolerance for RtoP. At the end of 2011 the UN Secretary-General noted:  

 
The Responsibility to Protect has been gaining wider and wider support 
among Member States … I'm encouraged that [there has] been gaining 
momentum on this principle. I know that there are some concerns expressed 
by certain countries. That is why this process has been -- even though it has 
been time-consuming, we've been very patient in getting support, so that 
there should be no misunderstandings on the principle of this and the 
application of this principle.74 
 

While 2011 might appear to be a watershed moment for RtoP, the global situation 
ensures that this is probably not going to be the case. The future of RtoP does not look 
rosy. The commitment that recurs in the wake of the genocide to never let such events 
occur again75 has never been completely in tune with the political will to do so. Events 
seem to have bypassed the notion of RtoP becoming the norm it was destined to be. If 
RtoP is to become a practical and realisable goal then much needs to be done by those 
who support it.  

The role, acceptance, and application of RtoP must be understood in the context 
of an international human rights system which remains largely dependent on voluntary 
state compliance, and where enforcement, even when there are massive human rights 
atrocities, remains limited.76 Within this milieu, it is important which institution is able 
to wield authority, and determine when steps are taken to prevent human rights abuse. 
The institution responsible for authorising the use of force has been the Security Council, 
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which remains a highly politicised institution whose composition reflects the world as it 
was in 1945. Its five permanent members wield veto power, frequently to protect their 
own interests, at the expense of preventing massive human rights violations. Thus, 
Security Council politics are the major factor determining when and what steps are taken 
where massive human rights violations occur.  

The ability to achieve consensus on taking action is often lacking. If full 
consensus is necessary, a single state can prevent action. Historically, one or two states 
stand in the way, depending depends on the forum. For example, within the Security 
Council only one country’s veto is necessary to prevent action, while in the Human 
Rights Council or elsewhere more countries are necessary to block resolutions. Thus, for 
some, the replacement of the UN Human Rights Commission by the Human Rights 
Council has done little to advance a less politicised human rights process. The fact that 
member states drive the process inevitably means it is a political process, as has been 
argued:  

The derailment of international mass atrocity responses can be distilled to a 
single  force: states' self-interest. States' self-interested political, economic, 
resource and  security considerations stall responses to mass atrocities in the 
best of  circumstances and completely block them in the worst of 
circumstances. All  states—weak and strong—view the possibility of 
responding through a myopic  lens focused on how such actions will 
affect their self-interests as either the acting or recipient state. 77 

For that reason, UN reform is essential. Within such reform, the issue of one state veto is 
critical. But the issue is in fact much larger than simply reforming the Security Council.78 
As Louise Arbour notes:  

It seems self-evident that the duty-bearers (states) should not have the 
monopoly over the adjudication of whether they adequately discharge their 
obligations. In democratic national systems, in fact in almost all legal 
regimes, democratic or not, this is what courts do, for better or worse… But 
there is no International Human Rights Court. And the Human Rights 
Council is certainly not a court. It is a forum of states—a political body—
that purports to be guided by legal principles. The body of human rights law 
that the Human Right Council is designed to protect and promote deals 
with issues that are at the heart of the relationship between a government 
and its people. Not surprisingly, states on the whole do not welcome that 
kind of external scrutiny. For the most part they are either deferential to 
other states, hoping for the same treatment when their turn comes; or, they 
side with their friends, for the same unprincipled reasons.79 

If reform does occur, it will present many questions, including how large the Security 
Council will be, how many countries will be permanent members, which countries they 
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will be, and crucially, who will have veto power? The issue of whether the permanent 
five will continue to have the veto will be decisive. This issue is most likely to hold up 
any agreement on reform. If agreement is reached on reform, the new composition of the 
Security Council and the powers that that these states have will play a critical role in 
shaping the developing of RtoP, and the international community’s response to massive 
human rights violations. 

However, it is unlikely that a shift in the membership of the Security Council will 
bring greater support for RtoP, nor ensure that it is employed more often. Critically, the 
positions taken on RtoP by the non-permanent members of the Security Council are 
important. Brazil for example has noted that:  

 
The protection of civilians is a humanitarian imperative. It is a distinct 
concept that must not be confused or conflated with threats to international 
peace and security, or with the responsibility to protect. We must avoid 
excessively broad interpretations of the protection of civilians, which could 
link it to the exacerbation of conflict, compromise the impartiality of the 
United Nations or create the perception that it is being used as a 
smokescreen for intervention or regime change. To that end, we must 
ensure that all efforts to protect civilians be strictly in keeping with the 
Charter and based on a rigorous and non-selective application of 
international humanitarian law.80 
 

Therefore, it is likely that the rhetoric of RtoP will continue to be contained in SC 
resolutions, and referred to often. However, recent events indicate that the political will 
to utilise RtoP through action is not sufficiently widespread.  

Prior to 2011, some proponents and supporters of RtoP were backtracking. A 
number of enthusiasts of RtoP saw that its acceptance universally was in decline. They 
believed that limiting the scope of RtoP, and narrowing the criteria for applying it, was 
in the long term interests of ensuring its viability, even if in a more limited form. 

While some people interpret the intervention in Libya as indication that RtoP is 
now an accepted part of the international legal lexicon and that the international 
community has shown that its application will become the norm, time will tell whether 
this is the case. However, the intervention in Libya, rather than extending the 
opportunities for RtoP to be applied, may have had the opposite effect. In this regard, 
various countries, including India, China, Brazil, Russia, and South Africa, have argued 
that the case of Libya has given RtoP a bad name.81 While the actions and comments of 
those states that have always opposed RtoP are unsurprising, what may be problematic is 
the fact that countries such as Brazil and South Africa may be unwilling to support 
future RtoP initiatives.  

Global politics, the strategic (and particularly commercial) interests of members 
of the Security Council—particularly the permanent five, and the politics between 
members of the Security Council, are important factors. These states fear the future 
implications of the use of RtoP for them and their allies. In a very telling statement, 
Lindiwe Zulu, South African President Jacob Zuma’s special adviser on foreign 
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relations, stated regarding South Africa’s abstention on the resolution on Syria: “We did 
the right thing. This is because of complications arising from global politics. We weighed 
our options. But this does not mean we condone what's happening in Syria.”82 

In fact, responses to the massive human rights violations taking place in Syria 
during 2011 help to shed light on the future of RtoP. While long discussions about what 
to do took place, recollections of the situation in Libya were palpable. Members of the 
Security Council could not agree on what to do. A vote on a resolution did not occur 
until 4 October 2011. When the vote did occur, China and Russia double vetoed it. Nine 
countries supported the resolution (Bosnia and Herzegovina, Colombia, France, Gabon, 
Germany, Nigeria, Portugal, the United Kingdom, and the United States), which would 
not have imposed any measures on Libya. Most importantly South Africa, India, Brazil, 
and Lebanon abstained on the resolution. Thus, the power of the newest global body 
BRICS (Brazil, Russia, India, China, and South Africa) must not be underestimated in 
general, and for RtoP in particular.  

On 4 February 2012 Russia and China once again double vetoed the Security 
Council resolution to condemn Syria for its violent suppression of anti-government 
demonstrations. This resolution was, in particular, a reaction to a shelling of the city of 
Homs, which killed hundreds of people. This was part of the violent crackdown on 
demonstrators by the regime over a number of months in which the state killed possibly 
five thousand people and many disappeared. All 13 other members of the Security 
Council voted in favour of the resolution. Once again, the veto was most likely used, at 
least in part, due to fears about what steps the Security Council may have taken if the 
resolution was adopted. Thus, it is likely that Libya’s legacy is, at least, partly 
responsible for the veto related to Syria. 

The determination to forgo intervention in cases such as Burma (Myanmar), 
Zimbabwe, and Syria indicate that the possibility of RtoP being realised, in full form, is 
slim. Of course some cataclysmic event may again shift support towards the 
international community taking action where massive human rights violations are 
occurring. Presently however, such events do not seem sizeable enough to warrant RtoP 
in the form of humanitarian intervention.83 When the Security Council decides to 
undertake such an intervention in a part of the world where its members hold a keen 
interest, or in a first world country, RtoP truly will have arrived. 

5. The Content of the Responsibility to Protect

This section of the article examines and analyses the three core components of RtoP: 
to prevent, to react, and to rebuild. Following an examination of these three elements of 
RtoP, this section argues that while reaction and prevention are critical components, in 
the past they have been either over-emphasised or deemphasised by different actors for 
different reasons. It is argued that significantly more attention ought to be paid to the 
responsibility to rebuild, while not ignoring the other two aspects. At times, the three 
pillars overlap. For example, rebuilding is also about prevention, a noteworthy point 
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since many think of RtoP primarily as the responsibility to react, arguing that at its core 
lies humanitarian intervention.84 However this article argues that rebuilding (including 
aspects of prevention) is probably the most important aspect of RtoP from a pragmatic 
point of view. While humanitarian intervention has its place and is necessary at times, it 
is a very limited component of RtoP, which should, and does, occur seldomly. The scope 
of RtoP is often limited to this aspect for either positive or negative reasons. The 
responsibility to react does have a fundamental role to play; RtoP must include reaction 
and, specifically, the use of force where necessary to ensure that the violence is halted.85 
Yet prevention and rebuilding are the most important and viable aspects of RtoP. It is 
therefore a necessity for all three parts of RtoP to be ready, willing, and available; they 
are all part of the whole.  

As noted by the ICISS, RtoP is about a “a continuum of intervention, which begins 
with preventive efforts and ends with the responsibility to rebuild, so that respect for 
human life and the rule of law will be restored.”86 In spite of this, and despite the fact 
that the 2001 ICISS report specifically stated that the responsibility to prevent has the 
utmost importance, noting, “Prevention is the single most important dimension of the 
responsibility to protect,”87 as prevention is now really what RtoP means for many in 
practice. For example, in 2010 UNSG Ban Ki-moon told the General Assembly’s 
Interactive Dialogue on the Responsibility to Protect that discussion of RtoP had to be 
done on the basis of early warning and assessment.88 While the Secretary-General’s 
report in 2009 was entitled Implementing the Responsibility to Protect,89 in 2010 it was 
entitled Early Warning, Assessment and the Responsibility to Protect.90 In his 2010 speech he 
noted ‘Today, we are gathered to exchange views on early warning and assessment. This 
is the right place to start for several reasons.’91 In other words, the focus ought to be on 
prevention and not on reaction.  

The message was clear: let’s deal with the less-contentious issues and not the more 
difficult ones, at least for now. The emphasis on the prevention was reflected by the 
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UNSG’s suggestion at a conference to call 2012 ‘the year of prevention’. He urged states 
to be willing to take ‘proactive, decisive, and early action’ before conflict occurs.92 

Thus, there has been, and still is, an overemphasis on prevention. Many see RtoP 
in the practical sense, of what it is on a daily basis, as being about the responsibility to 
prevent. This occurs for a variety of reasons. These include a concern about costs as it is 
believed that prevention costs less than reaction or rebuilding.93 It is also argued that 
prevention is morally superior to either reaction or rebuilding. However, for many the 
focus on prevention is also about avoiding the contentiousness of intervention. Focussing 
on prevention avoids dealing with humanitarian intervention or the use of force.94  

It is also clear that the three parts of RtoP are not divided in clear and 
unambiguous ways. For example there is overlap in the responsibilities to prevent and to 
react. Thus, the responsibility to react must also deal with the causes of the conflict and 
why human rights violations occurred which is part of the responsibility to prevent.95 
What occurs in the aftermath of conflict plays a critical role in determining whether there 
will be peace or whether conflict is likely to reoccur and thus it is preventive as well.96 In 
other words rebuilding is also about prevention. In fact prevention should be all that is 
needed in most cases. If it is successful there would be no need to react and no need 
rebuild. 

Thus, the emphasis of this article is on the responsibility to rebuild, although the 
other two pillars are also important and ought to be considered as part of the whole. 
Using only one aspect of RtoP is to undermine RtoP as a whole. Using all three pillars 
can only benefit RtoP and what is was aimed at achieving as a totality. For this reason 
all three pillars are examined, but the emphasis in this article is placed on the 
responsibility to rebuild. It is an important aspect of RtoP and has the potential to be the 
innovative aspect of RtoP.97 It is therefore focused on here not because it is more 
important, but because it has not been given the attention it deserves and ought to be 
playing a larger role for a variety of reasons as will be discussed. 
 
 
5a. The Responsibility to Prevent 
 

There has been much debate about the theoretical and practical questions 
surrounding the responsibility to prevent. This has included what issues fall under its 
umbrella. Some have argued that to include too much under it will be to make it lose its 
political clout.98  
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There are many facets and component parts of what constitutes RtoP in the 
context of prevention.99 At its core, the responsibility to prevent addresses “both the root 
causes and direct causes of internal conflict and other man-made crises putting 
populations at risk.”100 The Carnegie Commission on Preventing Deadly Conflict found 
that effective preventive strategies need to be based on three pillars: “early reaction to 
signs of trouble; a comprehensive, balanced approach to alleviate the pressures, or risk 
factors, that trigger violent conflict; and an extended effort to resolve the underlying root 
causes of violence.” This is similar to what the ICISS found when it noted that 
prevention was about “early warning and analysis” “root cause prevention” and “direct 
prevention.”101  

Thus, a range of steps ought to be taken to ensure sufficient capacity and 
resources to deal with such issues.102 These should include sufficient early-warning 
capability, sufficient multilateral capacity to respond, sufficient member-state oversight 
and input, ensuring that sufficient strategic partnerships are in place, and conducting 
sufficient research into the questions.103 A lot more work is needed to understand the 
causes of violence without which it is difficult to ascertain what steps ought to be taken 
to address those issues.104  

It is therefore clear that prevention, addressing conflict where it occurs (including 
punishment) and taking steps after conflict must be part of the responsibility to protect. 

More discussion on prevention will occur in the section on rebuilding, as 
rebuilding is also, at least in part, about prevention. 
 
 
5b. The Responsibility to React 
  

Broadly speaking, the responsibility to react means “to respond to situations of 
compelling human need with appropriate measures, which may include coercive 
measures like sanctions and international prosecution, and in extreme cases military 
intervention.”105 But more importantly, it is also about political, social, economic, and 
diplomatic measures, as well as other types of reactions. It is meant to be resulted 
orientated. It is meant to see steps being taken to halt what is occurring.106  

Reaction is however seen by most people to be about humanitarian intervention 
or the use of force without the State in questions’ authorisation.107 Reaction can also be 
the use of force with state sanction. For this reason, the most controversial aspect of 
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RtoP concerns this aspect of the responsibility to react.108 Intervention is the Achilles heel 
of RtoP in the sense that it is both the key issue and the most controversial aspect of 
RtoP. For this reason, some do not support RtoP.  

The ICISS found that States hold the primary responsibility for the wellbeing of 
their citizens. It found that if the State fails to provide the necessary protection and 
wellbeing and, if steps to prevent harm and non-coercive processes fail, then 
humanitarian intervention, in certain circumstances, is legitimate.109 The ICISS report 
states that military intervention should only be warranted when there is a “serious and 
irreparable harm occurring to human beings, or imminently likely to occur” that would 
result in a large scale loss of life or large scale ethnic cleansing.110 They argued that this 
could occur when there was: 

Large scale loss of life, actual or apprehended, with genocidal intent or not, 
which is the product either of deliberate state action, or state neglect of 
inability to act, or a failed state situation; or large scale “ethnic cleansing,” 
actual or apprehended, whether carried out by killing, forced expulsion, acts 
of terror or rape.111 

The Commission held that the responsibility to react applies with “no distinction 
between those abuses occurring wholly within state borders, with no immediate cross-
border consequences, and those with wider repercussions.”112 

To try and overcome the perception that RtoP is only, or largely, about 
humanitarian intervention, the UNSG in 2008 argued: “RtoP is not a new code for 
humanitarian intervention. Rather, it is built on a more positive and affirmative concept 
of sovereignty as responsibility.”113 Therefore, if reaction is meant to be meaningful and 
not simply an interventionist strategy, turning the rhetoric of RtoP into action needs to 
occur in spite of the serious challenges this presents.114 But, at the same time, RtoP is not 
solely about military intervention. As Gareth Evans noted, “it is an absolute travesty of 
the RtoP principle to say that it is about military force and nothing else.”115  

While the World Summit Outcome document states that the Security Council 
can use military force, such force should be the last resort after other more peaceful 
means have proved inadequate.116 However, there is a fear by some that RtoP will be 
used in practice as a “pretext for political or military domination, or selective 
enforcement for discriminatory or political motives, and that as a result it could 
compound a humanitarian crisis.”117  
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As for when military action should occur, it is clear that it should be done with 
the right intention. This is better assured with multilateral operations and supported by 
regional opinion or the victims concerned.118 It should also only be used as a last resort, 
when every non-military option has been explored.119 The planned military intervention 
should also be proportional, as in the minimum necessary to secure the protective 
objection, and should have reasonable prospects, as in likely to succeed in averting 
suffering.120  

Today, the challenge is not so much about the theory of the responsibility to 
react, but rather people’s beliefs on how and where the theory is to be implemented. In 
many cases, calls for RtoP intervention by international organisations have been 
extremely controversial.121 Generally speaking, the responsibility to react in the narrow 
form of humanitarian intervention has to be available in case it is needed. As then-UN 
Secretary General Kofi Annan stated in 2000:  

If military intervention is, indeed, an unacceptable assault on sovereignty, 
how should we respond to a Rwanda, to a Srebenica – to gross and 
systematic violations of human rights that offend every precept of our 
common humanity?... Few would disagree that both the defense of 
humanity and the defense of sovereignty are principles that must be 
supported. Alas, that does not tell us which principle should prevail when 
they are in conflict.122 

RtoP should thus be an option available if required. The best approach should be to 
leave all cards on the table and use what options are available when needed. Obviously, 
reaction, in the sense of intervention, ought not to be used as the first choice. But, it 
always ought to be a choice available and used depending on the circumstances. To 
ensure that it is not available as a choice ensures that its potential use has been removed 
from the arsenal of options of persuasion. In that case persuasion is likely to be less 
successful. Persuasion is dependent on those subjected to it being willing to take up the 
inducements being offered. Carrots are useful to induce improved behaviour, but the 
stick can ensure that the inducement process is more likely to secure positive results. 
Where it is known that behind the carrot is the stick, the carrot is more likely to have a 
positive outcome. Thus, a stick in tandem with a carrot is much more likely to be an 
effective tool and more likely to have a successful outcome. 
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5.c Responsibility to Rebuild

The responsibility to rebuild provides that there should be assistance with recovery, 
reconstruction, and transitional justice issues (including reconciliation), and to address 
the causes of what occurred.123 Thus, the overlap between prevention and rebuilding can 
clearly be seen. The content of what constitutes, or could constitute, component parts of 
the responsibility to rebuild is enormous. For this reason only some of the issues can be 
touched on. The intention is to examine some of the issues to give a greater 
understanding about what the responsibility to rebuild is about and what ought to be 
done by various actors both domestically and internationally to give greater meaning and 
value to it.  

The importance of rebuilding is to be seen in the fact that one and a half billion 
people live in conflict-affected and fragile states and that in 70 percent of these counties 
there has been conflict since 1989.124 In all these places RtoP can have, and should have, 
a role to play to avoid further conflict and set in motion processes to rebuild and prevent 
further violence and human rights abuse. This is important as the benefits of peace and 
stability are clear from a number of vantage points. Increasingly, role-players have come 
to recognise the integral role that political, cultural, social and economic reform plays in 
securing peace and entrenching stability in divided societies.125  

While the responsibility to protect is often allied with civil and political rights, 
RtoP must also be as applicable to socio-economic rights as well.126 If significant 
economic growth can occur during the transition then peace and stability are more 
likely.127 From an economic point of view, states with a US$ 250 GDP per capita have a 
15 percent chance128 of being a warzone, while countries where the GDP is US$5000 the 
chances are less than 1 percent.129 The cost can also be seen in the statistic that 30 percent 
of official development assistance is disbursed in fragile and conflict-affected areas.130  

A critical part of ending violence and seeing that it has little chance of reoccurring 
is to ensure the provision of security. This entails a number of issues including making 
the area safe so as to allow refugees and internally displaced people to return.131 It is also 
about disarmament, demobilisation and reintegration (DDR) of all armed forces occur.132 
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Integrating all forces into one national force, if done in a way that does not give rise to 
the perception by some that they have been unfairly treated, will go a long way in 
ensuring security. If processes do not occur in a way that is deemed fair and transparent 
by all, the potential for violence remains high. Steps need to be taken to ensure civilian 
oversight over the security services and that the necessary measures are put into place to 
allow complaints against individuals to be handled effectively and independently. 

But reducing violence is also about understanding and implementing measures 
that take account of the link between poverty and conflict.133 Reducing poverty has 
marked effects on levels of violence and conflict.134 It has been estimated that a 25 
percent reduction in violence around the world would result in an extra US$2 trillion in 
economic benefits.135 For this reason development and poverty alleviation must also 
form part of the responsibility to RtoP. It should be a critical part of the responsibility to 
prevent, as well as the responsibilities to react and rebuild. Access to a range of socio-
economic rights, including healthcare, clean water, and education (inclusive of human 
rights education) must also be a priority as developing those rights and with greater 
access to resources should see a concomitant fall in violence as a result of competition 
for those assets. As is noted in the 2011 World Bank Development Report on Conflict, 
Security and Development, justice and employment are fundamental to security in 
states.136 Service delivery on a range of issues is important.137 

Dealing with the problems in societies by ensuring that these issues are properly 
dealt with can help to stabilise those countries. As has been noted by Francis Deng 
addressing inequalities “through early and sustained engagement to prevent inter-group 
tensions from escalating is essential to save lives and build tolerant and equitable 
societies, in which human rights are respected and all citizens can participate on an equal 
footing”138 can only benefit peace and stability. Addressing inequities is important as it is 
likely that in states where there has been violence that violence will reoccur.139 There are 
many issues that can play a role in preventing or limiting violence.  
  
5ci Ensuring Peace and Stability – Establishing the Democratic Structure of the State 
 

Once levels of violence have been reduced, a sound methodology for ensuring that 
peace continues is essential. A well-functioning democratic government, a business 
environment that inculcates economic opportunity, fair distribution of resources, human 
rights education, processes of reconciliation, freedom of information, access to education 
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and a range of other issues, needs to occur. These and other issues need to be constantly 
monitored and corrected where there is a problem.140  

The cost of not getting the transformation from conflict societies to democratic 
rights entrenching the rule of law, good governance, and a range of other issues is 
enormous.141 Without setting up the framework, constitution,142 laws (including a 
criminal law and procedural code), institutions, and other issues in a manner which is 
widely acceptable and achieves results acceptable to all will mean that it is likely that the 
peace will not hold and a slide back into conflict. This may take a number of years to 
occur.  A democratically drafted Constitution is fundamental143 in that gives all ethnic 
groups the feeling that their needs have been met. However, a constitution that: 

is based exclusively on ethnic group rights is likely to freeze relations 
between groups, promote chauvinism, entrench group privileges, punish 
individuals who seek to straddle or transcend group policies and frustrate 
social inter-actions based on individual interests.144  

A legitimate drafting process is thus crucial as an accepted and popular constitution can 
constitute a major force for national unity. It can assist in nation building and assist in 
achieving national reconciliation. Inclusivity can inspire a sense of national ownership, 
whereas a constitution resulting from a non-inclusive process can be a source of tension 
and further division. Thus a carefully planned, inclusive constitutional drafting process 
must be designed. It must, as far as possible, seek to obtain consensus. All sections of the 
community need to feel that they have been included in the process. If not, they will 
believe that whatever the outcomes are is it is not theirs. One of the major issues in many 
states around the world is the need to provide protection for minorities. Without the 
protection afforded by a bill of rights, unrestrained majoritarianism could harm 
minorities or members of minority groups and therefore a check on the power of the 
majority is essential.  

Processes to transform the state must also take into account what transpired in the 
past. It will be present in many facets of a transition. It can play a negative or positive 
role depending on what occurs and how those issues are handled. If the faults and 
reasons for division and conflict can be found then the past can be used as a means to 
find solutions and build a new state that attempts to deal with problems of the past.  

Developing the transitional state’s democratic architecture and building blocks 
needs to be undertaken. A new constitution is often necessary. Constitutional provisions 
that take into account what occurred in the past are important to ensure that the past is 
not repeated. Thus, a whole range of issues need to occur to deal with division, 
exclusion, polarisation, difference. This should not only take into account the issues that 
separate and divide but also the issues that are perceived to do so.  
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Allied to developing a state’s constitution and legal framework is institutional 
building or rebuilding. When the institutions and symbols of one state have broken 
down, as a result of war, revolution, occupation or otherwise, the new government’s 
most formidable challenge is to create new institutions and symbols that will unite the 
people and sow the seeds of peace and stability for the future. Thus, a new or reformed 
state needs to rebuild its judiciary, its civil service, as well as other institutions that 
inspire confidence and trust. It is critical that the appointments to public institutions, 
including the judiciary and national human rights institutions, are made as 
independently as possible, and with as little political involvement as possible.  

Often those well connected, politically, socially or by some other connection, are 
appointed to these bodies undermining their true independence and making them less 
likely to be a bulwark against the state. If these bodies are independent in legal status, 
independent in composition and independent in operation they could have real and 
important roles in their societies. Thus, ensuring that appointments come from the full 
complement of groups in the country, as well as being representative of geographical and 
other issues will assist the institutions to be seen to be legitimate and non-biased. If the 
institution is seen to be partisan and representing the interests of one or a few groups, the 
institution will not be supported and whatever it does or whatever decisions it takes will 
not be seen to be credible. 

Free and fair elections are also one of the major determinants of peace and 
stability in a society.145 Not only must the process be free and fair, but it needs to be seen 
to be so. Political equality entails the right to vote and to participate in the political life of 
the nation on the same basis as others. What voting system is implemented is crucial.146 
It has however also got to do with resources and access to voter education and the ability 
of political parties to get their message out in a way they feel has not been compromised 
by other parties competing in the same areas for the same voters.  

For that reason the African Charter on Democracy, Elections and Governance 
entered into force on 15 February 2012 after the 15th country, Cameroon,147 ratified it. 
Understanding Africa’s history of unfair elections and the violence that has resulted from 
them,148 the Charter promotes and protects participatory democracy, the rule of law, 
good governance, anti-corruption, regular free-and-fair elections, human rights, gender 
equality, multi-party systems, judicial independence, access to information, and freedom 
of the press. In the recent past there have been a number of examples of election results 
not being accepted leading to violence, including the Ivory Coast in 2011. In this regard, 
trust is a key issue which in tandem with perceptions of the other can lead to dire 
consequences. As Stavenhagen has commented “it is precisely when a democratic 
system is perceived by one ethnic group to work to its disadvantage that ethnic conflict 
can emerge.”149 

Thus, a major issue is control of political power, especially where it is controlled 
by one group,150 whatever the makeup of that group, and other groups are excluded or 
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feel excluded.151 In this regard the Special Adviser of the United Nations Secretary-
General on the Prevention of Genocide, Francis Deng, noted in December 2011 that 
“many of the conflicts that have erupted over this past year stem from long-standing 
grievances and inequalities between national, ethnical, racial, or religious groups.”152 An 
enormous problem is that differences between groups are used as a means to gain 
political support particularly around election time.153 These issues are exacerbated and 
greater polarisation occurs when communities believe that with political power comes 
economic advantage. For this reason violence can remain an option for them to attain 
economic objectives. Finding ways of allowing all to benefit would ensure that the 
democratic process is resorted to rather than using conflict as means to secure redress. 

Giving groups a say in the issues they believe are important can be achieved to 
some degree by providing for the protection of minorities, rights in general and rights 
that are specific to the issues that caused conflict in the past. It is also about restraining 
power, ensuring accountability, having checks and balances on the various arms of 
government by having separation of powers, and as noted above, designing new 
independent and well-resourced institutions to deal with problems, and to allow 
complaints. 

A critical issue to be considered is decentralisation. This may be achieved by 
adopting some form federal system. This will be important in places where people have 
been excluded in the past and ways need to be found for them to be accommodated in 
some fashion for them to believe that the democratic option is available to them and is 
likely to yield optimum results. This may be important to deal with minorities’ issues or 
a range of other issues that show a demand for localised authority.154 It may be important 
where it is more important to ensure full and complete participation by all sectors of a 
society. Without inclusive processes that are perceived to be so, it is possible that the new 
system will be short-lived. A power sharing structure may need to be established to 
overcome perceptions of illegitimate exclusion.155 If this is the case, real or imagined, the 
system may fail. At that point all the processes will need to start over and all the gains 
will be for naught. It makes much more sense to try and get it right the first time even 
though with such processes there are no guarantees.  

It is critically important to work in fragile states.156 They often have cleavages 
based on a range of differences, which are often used by those seeking political power it 
is extremely hard to sustain the gains made over time.157 All should be done to make it 
difficult for spoilers to undermine the system by finding more faults with the system in 
place. Of course, elections and politicking is dependent on finding fault and placing 
blame for what is supposedly going wrong, but the ability to do so and undermine the 
system as a whole ought to be reduced. It should be made difficult to delegitimise the 
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system as a whole. Nations in transition are precarious and therefore major events such 
as elections must be planned and organised with utmost caution.  

It is a truism of transitional politics that elections and violence go hand in hand. 
Thus, getting the system right in the post-conflict era is the best assurance that a return to 
conflict is less likely. If this process fails, the cost will be a recurring one unless 
mechanisms are put in place to make sure that these processes or institutions actually 
work, and are credible and legitimate. Without this being done, as can be seen by the fact 
that ongoing problems continue in many places where conflict has occurred.  
 
5cii. Transitional Justice 
 

The responsibility to rebuild must at times also mean taking precise measures to 
address transitional justice issues158 such as retributive justice, truth, reparations, 
reconciliation and instituting guarantees of non-repetition.159 

It is clear that prevention, addressing conflict where it occurs (including 
punishment) and taking steps after the close of the conflict must be part of the 
responsibility to protect.  

Transitional justice and the responsibility to rebuild are also about providing 
victims with more realisable rights in practice. This would go a long way in advancing a 
human rights agenda. This is crucial, as while there have been major advances over the 
last two decades on international criminal justice,160 victims’ rights have not been 
advanced to the same degree.161 While victims have been given some role in the new 
institutions such as the ad hoc tribunals and especially at the ICC,162 little is afforded to 
them to advance their rights to truth or reparation in practice.163 Much more ought to be 
done to provide reparations especially to groups that have suffered injustice. 
Furthermore, far more ought to be done to promote issues which will have long term 
beneficial effects such as truth discovery, providing reparations (at least symbolically), 
and reconciliation.  
 
5ciii1. Retributive Justice 
 

At times, States introduce transitional justice mechanisms, but they are designed to 
promote the cause mainly for selected elements of that society. While the processes are 
promoted as ones that benefit everyone, often they achieve benefits for very few. That 
few often come from selected communities or from those connected to the political 
elites. After the conflict, or when one of the groups is able to control the country and 
embarks on a process of prosecuting people for their role in the conflict, these differences 
between groups are at times the basis of deciding who ought to be prosecuted. Justice is 
then directed at those who lost the conflict, or those excluded from the new political 
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establishment. Justice needs to occur but it needs to be delivered in an even-handed 
fashion and not a version of victor’s justice. If justice is perceived as being done for 
political reasons or is seen to be biased against one group or another it will be illegitimate 
and will not be accepted. 

Ensuing that at least some trials occur, that reparations in some form or another 
are provided, and that reconciliation between all groups occurs, regardless of political or 
other affiliation should have major long term beneficial effects.  

At times it must be about taking other steps where it is a state that has committed 
the violations.164 It must involve punishing leading offenders found on the territory of 
other states, as well as other courses of action, such as assisting victims in a variety of 
ways. States that harbour former leaders or assist these individuals in hiding their ill-
gotten gains must be seen to be in violation of RtoP. Action must be taken to deal with 
these situations. Action ought to be taken against these states. The onus to prevent and 
react should also be placed on those states that have important relationships with 
violator states. Where these states fail to use their influence they are also failing their 
obligations. 

As far as steps to be taken inside the concerned state, often the post conflict 
society sees the winners make decisions on how to deal with the past in ways that do not 
sufficiently promote the transitional justice issues of truth, justice, reparations and 
reconciliation for all. This is particularly critical as many societies where massive human 
rights violations occur have cleavages based on religious, cultural, racial, ethnic, 
linguistic or other differences.  

Impunity for crimes committed by state agents or under the cover of the state 
does not only entail the failure to punish the persons responsible for those crimes.165 An 
inseparable component of such impunity is the failure to carry out any investigation, the 
cover-up, and even the falsification of the facts to protect the persons responsible. There 
is no doubt that the discovery of the truth, which is the responsibility of independent 
persons, destroys that element which, while not useful in itself for eradicating impunity, 
fulfils at least a dual function. First, it is useful for society to learn, objectively, what 
happened in its midst, which translates into a sort of collective catharsis. And second, it 
contributes to creating a collective conscience as to the need to impede the repetition of 
similar acts. It shows those who are capable of doing so that even if they may escape the 
action of justice, they are not immune from being publicly recognised as the persons 
responsible for very grave attacks against other human beings. In this regard, even 
though these do not constitute punitive mechanisms, they may perform a preventive 
function that is highly useful in a process of building peace and the transition to 
democracy. 

5ciii2. Learning the Truth about the Past 

Establishing truth is often a key concern of a transitional state. Since the first truth 
commissions of the 1970s, many countries have established processes and institutions to 
try and learn the truth about the past. These processes and institutions have various roles 
to play including reducing deniability about past crimes. Victims can receive public 
acknowledgement about their suffering. By attaining official recognition of what has 
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occurred to them, victim may be able to have their legal status issues addressed and other 
problems resolved. If there has been a disappearance, it should be possible to obtain a 
presumption of death certificate which would allow the persons financial affairs to be 
dealt with. Truth in its wide, or in its narrow form, also benefits from such processes. 
Truth discovery at the macro level allows the society at large to learn about the bigger 
picture - what was done; by whom was it done; to whom was it done; and why did this 
occur. Thus, an historical narrative is drawn up which allows for fuller version of the 
history to be reclaimed and settled. At the same time, the smaller accounts of what 
occurred are collected, as well as the individual accounts in order to paint the macro 
version of what occurred. In this way, the idea that it was rogue elements embarking on 
unsanctioned activities becomes very hard to justify. A public report, drafted by a 
credible legitimate and diverse process can be a long term benefit to that society and help 
to prevent violence and rebuild the state.  

However, if the process is tainted by perceptions of bias, lack of representivity, or an 
understanding that the process was not thorough or was insufficient in some way, the 
process itself might not be enough for people to believe that the issues have not been 
adequately dealt with. Thus, there might be a demand in the future for the issues to be 
dealt with again. The understanding may be in, at least some, quarters that the pain of 
the past has not been addressed properly. As a result, violence and conflict may occur. 
While many believe that time heals the passing of time does not mean that people forget. 
It does not allow the issues to be erased. In many parts of the world there are those who 
seek answers for events that happened decades and/or even centuries ago.  

5ciii3. Reconciliation 

A variety of transitional justice strategies need to be embarked upon. Using singular 
methods, of focusing on one strand can be detrimental to the long term health of the 
society. Various processes, which need to be balanced against each other, need to 
occur.166  

Long term reconciliation efforts, especially in deeply divided societies, are 
fundamental to ensuring a peaceful and stable society. This is important because divided 
societies are divided precisely because one group denies the other, or in some cases many 
other groups, equal access to human rights, the right to housing, employment, education, 
protection against arbitrary arrest and detention, and in the worst cases, the right to life. 
One group secures these rights for themselves but not for others. These issues take on 
greater significance when the issues of identity are deep seated and have been used in the 
past for divide-and-rule purposes.167 The fact of these deprivations is often more 
significant for the victims than the fact that they ostensibly occurred for reasons of 
identity,168 although in some societies the issues become so intertwined and interrelated 
over time that the reasons for the conflict become lost in the whole host of issues that 
have over time become part of the conflict.  

For reconciliation to take root, the various constituencies of the state must agree 
to cooperate within a single political structure. Cooperation, in turn, depends largely on 
the willingness of partisans to see each other, —and treat each other—as equals, enjoying 
equal measures of power and entitled to equal measures of respect. Cooperation is also 
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about the acceptance of the right to disagree, but, at the same time the acceptance of the 
right to be heard and to take legitimate and legal steps to resolve the differences in 
views— specifically as far as the exercise of power is concerned.  

For those seeking to promote reconciliation, the major task for a new 
government, particularly in a polarised and divided society where the divisions run deep, 
is to develop a system that creates, fosters, or encourages both real and apparent equality 
among all members of the polity.169 This also concerns the legacy of past inequality and 
exclusion. Thus, reconciliation has both a backwards and forwards dimension. Both the 
past and future need to be dealt with.  

It is, however, not only the role of the state that is crucial. Thus, space for public 
dialogue and the promotion of a range of activities that build trust must be the order of 
the day. Simply having a dialogue does not necessarily mean that positive results occur. 
Facilitating those processes are important and ensuring that the processes are well 
managed is fundamental to success. There can always be unintended consequences. 
Signs of negative unintended consequences ought to be watched for and dealt with as 
they arise. Training in such processes is important, and the role players involved ought to 
be assisted as they play their part. Issues that complicate the process need to be resolved. 
At the same time there ought to be a monitoring of the public space for signs and tones 
that may indicate a regression of group tolerance.  

Similarly, as occurs in South Africa, a reconciliation barometer is a useful means 
to measure and take corrective steps where reconciliation is needed. This is useful to 
ensure that a watchful eye is kept on issues that may retard the advances that have been 
made. Where such indications are seen, prompt interventions are essential. Quick 
reactive steps ought to be planned in advance, and ought to be ready to be deployed at a 
moment’s notice. Having a well prepared plan of action, with the knowledge of how to 
deploy such a plan is essential. However, it is also, and probably mostly, about 
implementation. In this regard the President of the UN General Assembly on 29 
December 2011 noted that: “Though much has been done to share lessons and improve 
systems of alert and quick response around the world, we must do more to implement 
policies and measures that can mitigate the impact of natural disasters and also address 
or prevent man-made catastrophes.”170 

5ciii4. Reparations 

The issue of reparations has become so important for victims because reparations are 
seen as fulfilling at least three functions: most importantly, victims are able to cope with 
the financial deprivation that they have suffered; secondly, they allow for an official 
recognition of the past; and, finally, reparations deter future perpetrators from 
committing similar violations. There is also a dimension of dignity in the sense that 
those abused in the past believe that some degree of assistance to reclaim their dignity 
ought to occur.  

Reparations, symbolic or otherwise, can serve as focal points in the grieving 
process. This can aid recovery by allowing individuals to focus exclusively on their grief. 
Reparation can encompass a variety of concepts including damages, redress, restitution, 
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compensation, rehabilitation, and satisfaction. Although they are often used as general 
terms to encompass all the different types of remedies available to a victim, each of these 
concepts has a unique meaning  

A way that reparations can be usefully achieved in transitional societies is for 
them to address prospective, broader societal aims such as reconciliation, reconstruction 
of societal bonds, rebuilding civic institutions, and reforming social and political 
structures. Thus, rehabilitation and satisfaction are the primary focuses. Such a 
conception of reparations can address some of the inherent limitations of a judicial 
approach and even an individualistic approach.  

 
5ciii5. Guarantees of Non-Repetition 
 

The right to non-repetition requires that a State remedy not just the extant instances 
of the violations but work to remove the situation that allowed the violations to occur in 
the first place. This would ensure that similar events did not occur again in the future. 
This is vital not only in ensuring the future safety of victims, but in preventing more 
people from becoming victims at all. 
 Basically, all issues relating to prevention and rebuilding are about trying to 
guarantee non-repetition. The Basic Principles and Guidelines on the Right to a Remedy 
and Reparation for Victims of Gross Violations of International Human Rights Law and 
Serious Violations of International Humanitarian Law (2006) describe various forms of 
remedies including satisfaction. Satisfaction as a remedy includes the cessation and non-
continuation of violations. 
 As noted at the beginning of this article, “Never Again” has been used often to 
posit that such atrocities should not be allowed again. This axiom has been used many 
times since the Holocaust. A number of processes to discover the truth have adopted the 
title “Nunca Mas” (never again).171 Never again refers to non-repetition. Many issues fall 
within its domain including building a new state, dealing with the past through various 
transitional justice strategies, and achieving reconciliation at various layers in the state. 
 
5.d. Implementing the Responsibility to Rebuild: the Responsibility of External Role 
Players 
 

The responsibility to protect is not only about what states do inside their borders and 
their responsibilities in that regard. RtoP is also about the responsibilities of the 
international community and, in some cases, other individual States to take action where 
necessary. Thus, a range of role players in the international community have a role to 
play. RtoP means, at times, that these responsibilities are duties. 
 
5di. The Role of the International Community in Halting Violence 
 

Those in the international community should have, and often do have, an interest 
and commitment to ensuring that violence ends, and that the democratic project in 
transitional states is supported and is successful.172 The importance of these issues—at 
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least in the rhetorical sense—can be seen in the fact that, since 2004, the Security 
Council has made references to the rule of law and transitional justice in at least 160 
resolutions.173 If this does not occur, the future in that country is likely to be as violent 
now as in the past. If this occurs, the international community will be back to square one 
and forced to play a role in finding ways to resolve the issues again. It is also important 
to note that it is estimated that basic governance transformation takes between 20 and 40 
years.174 For this reason it is more economical and politically advantageous for the 
international community to play a more interventionist and critical role.  

Intervening in conflict needs to be based on better assessments of risk.175 It needs 
to become more systematic and more scientific in the approaches it uses. The use of 
scientific data, such as the dataset of third party measures taken in armed conflicts at low 
intensity, should be used regularly and uniformly.176 This database created by the 
Uppsala Conflict Data Program (UCDP) and the Folke Bernadotte Academy covers all 
low-level armed conflicts from 1993 to 2004.177 3018 events in 122 armed conflicts are 
included.178 All types of interventions should be regularly evaluated independently and 
the results used by those who will be embarking on similar projects. A centralised 
repository, accessible by as many organisations as possible, will ensure a greater 
knowledge base and informed approaches to the interventions. Thus, studies which 
review projects or interventions should be used to determine effectiveness and lessons 
learned.179 The 2007 Principles for Good International Engagement in Fragile States 
ought to be followed and further developed.180 Promoting democratic processes and the 
rule of law in practice should ensure that States where that have emerged from conflict 
do not reverse the gains they have made. Thus, as will be argued later, the international 
community should take steps to prevent a slide back by such States into situations of 
chaos.181 This is crucial as UNSG Ban has noted:  

 
It is increasingly recognized that States marked by ineffective governance, 
repressive policies, poverty, high rates of violent crime and impunity pose 
significant threats to international peace and security. Deep capacity deficits 
in State justice and security institutions, exacerbated by widespread 
corruption and political interference, lead to diminishing levels of citizen 
security and economic opportunity. Resentment, distrust or outright 
hostility towards the Government grows. Radicalized ideological 
movements often stand ready to harness these sentiments, inciting 
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marginalized groups, unemployed youth and criminal elements to challenge 
the established order through violent means. Transnational organized crime 
emerges in parallel with increasing instability, stoking new forms of 
violence, while further undermining the legitimacy and competence of State 
institutions.182 

  
A much greater international community commitment and provision of resources, to 
deal with societies in the wake of violence, needs to occur. While this does occur already 
to some degree, it needs to be done much more frequently and with greater impact. 
Many measures and processes are needed to ensure that conflict which is occurring is 
halted or prevented from reoccurring if it has been stopped. As Louise Arbour has stated: 
 

The ultimate form of protection of civilians lies in the prevention, mitigation 
and resolution of deadly conflict. This can be achieved primarily by political 
initiatives and the development of systems of good governance, but 
humanitarian considerations play a large part, as do issues of responsibility 
and accountability. Indeed the RtoP doctrine includes – in line with the 
genocide convention – an obligation to punish when prevention has failed. 
The pursuit of all three desirable goods – peace, safety, justice – must 
therefore be choreographed to maximize the saving of civilian lives. And 
this, in turn, requires preserving to the maximum the integrity of all three 
processes: humanitarian, judicial and political.183 
 

Far too often what happens domestically is left for that society to determine. This is 
especially true concerning prosecutions or a lack thereof.  

Various mediation initiatives to prevent or end conflict have played a useful 
role.184 This is an area where a range of actors have a useful role to play. For this reason 
a number of initiatives exist.185 The UN in 2008 established a Mediation Support Unit 
(MSU) in the Department of Political Affairs (DPA). The MSU delivered assistance to 
mediation processes that were occurring.186 The EU Concept on Mediation and Dialogue 
Capacities has played a significant role in the Great Lakes region of Africa187 and has 
significant influence. However, it has not played such a strong role in other places—such 
as Sudan—because it is not clear on the role it wants to play188 and is not positioned to 
play such a dynamic role.189  
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A report reviewing the role of the EU in this regard notes that the EU in 
situations where it does not have the ability to mediate should play a supportive role and 
provide resources to those that are able to do so.190 The report argues that in such 
situations the EU should support the labours of other role players who are able to 
provide such assistance imaginatively, and ensure that they do not duplicate or 
complicate other initiatives.191 The lessons to be learned for other role players—such as 
international, regional, and sub-regional institutions—who play, or want to play, such 
roles is clear: coordination, communication, flexibility, adaptation where necessary, and 
working where there it has the necessary strengths to do so are fundamental to achieving 
positive results—especially in a world where austerity is the name of the game.  
  
5dii.  The Role of the International Community in the Democratic Project 
 

While much done in the area of rebuilding it is often supportive of what the state 
wants, these processes are often insufficiently critical of what the state is doing and wants 
to do. Far too often such assistance leaves the decision making processes of what 
measures to put in place to the state to determine. Too little serious, high powered or 
senior level engagement on such issues occurs to the detriment of the results.  

It is a problem is that donors, and others, including many large NGOs in the 
human rights field, do not want to be too hard on such governments. They believe that 
they will lose their leverage position and possibly no longer be able to remain in that 
country. Officials do not want to strain their relationships. They hope that long term 
gains can be achieved even if short term objectives are not met. An additional problem is 
that the state undergoing the transition believes that it can put off meeting the objectives 
it agreed to by promising that these goals will be met at a later point in time. Therefore, 
much more therefore ought to be done to comply with the Paris Declaration on Aid 
Effectiveness (2005) and the Accra Agenda for Action (2008).192 

Processes ought not to paper over of problems as presently happens in many of 
these projects. It is necessary to take active roles to ensure that the right institutions, 
mechanisms, processes, laws and other steps are taken in an inclusive and fair manner to 
avoid the pain of more conflict later.  

Much greater pressure ought to be placed on transitioning societies to establish 
mechanisms which are much more democratic in effect. The key questions should be 
how will the system work in practice; will the process will be equally applied; will there 
be equal access to such processes and will it achieve equal results? There ought to be very 
strict strings attached to any donor assistance provided.193 Control ought to be applied 
not only to the specific project that the donor aid is given for, but for all assistance 
provided by a donor. This should be the case for all donors regardless of whether the 
grantor is a state, an international agency, or any other type of provider. Coordination is 
essential, and all funding should be channelled through a vetting agency that establishes 
benchmarks and ensures compliance with those before additional funding is released for 
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anything. The “carrot and stick”194 should be used far more effectively and severe 
penalties in financial terms should be employed for missed targets without exception. Far 
too often promises are made but seldom kept with little sanction for such transgressions.   

It is also critical to ensure that funds given to such States are managed and 
controlled effectively. Ensuring that corruption is avoided is essential. Thus, ensuring 
that systems are in place to ensure transparency and control public funds is essential. A 
public finance management system195 and other systems to keep a proper watch on such 
funds, and the processes of spending from the state fiscus, are essential to limit the 
possibility of corruption. 

Aid processes also need to be effective, speedily available and flexible where 
necessary with home-grown solutions.196 Finance, in general, is a critical issue.197 Many 
human rights organisations in the global south, if not elsewhere, are in great jeopardy 
because of the on-going financial crisis in the world. Many are closing their doors, others 
have funding left for only a short period of time. Providing resources to such 
organisations is critical to ensuring that human rights concerns and issues are continually 
raised in a systematic and organised way.  

While there have been tremendous democratic advances, because of the Arab 
spring, newly democratised states and organisations at the forefront of these 
developments need assistance with monitoring, research,198 publications, and advocacy 
from organisations with the requisite expertise. More assistance with fundraising efforts 
should also be provided by larger organisations that have the ability to assistance with 
information on sources of funding, provide templates of requests to donors, and provide 
information on useful strategies to get traction for funding requests. Longer term 
planning and availability of funding for longer periods of time would also ensure 
sustainability of NGOs, especially in the global South. In fact, generally speaking, 
donors are more often funding state institutions.199 Donors also prefer making larger 
grants. But lots of small grants to lots of local NGOs on the ground in countries where 
conflict is occurring will have lots of direct effect for little cost.200   

While donors do not like making small grants—especially to those with no 
bookkeeping ability, auditing capacity, or the necessary infrastructure—the benefits of 
such grants to an organisation with almost no overheads would be enormous. It would 
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also give a boost to the esteem of such organisations and give then much needed 
recognition. As it is unlikely that such grassroots organisations will approach donors, the 
donors should reach out to such organisations. Supporting such groups will help to build 
civil society, which is critical to building a robust and vibrant democracy.201 An engaged 
and effective civil society is a very useful role player in a society where human rights 
violations have occurred and where democratic principles are emerging. It is beneficial to 
ensuring accountability of the state and state institutions. Civil society can be a check-
and-balance on state power and thus critical to the effectiveness of the emerging 
democracy.202 Civil society needs to be supported in many ways, including political 
support. Ensuring that civil society has the space to operate is fundamental to the 
promotion and protection of human rights. However, other institutions also need to be 
supported to play such a role, including the courts, the Church, the media, business, as 
well as a host of other actors.203 

It must be clearly laid out by donors and others that resources will be provided if, 
for example, proper independent structures and independent appointment processes to 
staff State institutions are established. Thus, state institutions need to be supported in a 
range of ways, but not at any cost. Far too often they are places for the ruling party to 
provide jobs to their supporters, regardless of qualification, experience, and skill. Donors 
and state representatives in these countries have a responsibility to protect, and, 
therefore, an obligation to ensure that these institutions are credible and impartial that-
without fear or favour-carry out their mandates effectively. There also ought to be 
pressure placed on the state to find the right balance between independence of the 
institution, and support by the state for the institution, as far as resources and carrying 
out the recommendations of these bodies is concerned. This is a difficult but completely 
necessary task. Even if independence is guaranteed in the Constitution or legislative 
framework, and even if the appointment process ought to lead to independent candidates 
--and, therefore, and independent institution—this often does not work out in practice.204 
Independence of such institutions is a key hallmark of democratic societies.  

The same is true for the courts. Problematically, however, in many places newly 
established courts, or new positions on the courts, are filled by those who come from one 
political party or one group, which often intersects. This limits their independence. It 
ought to be an absolute requirement that laws and processes achieve their independence 
as far as possible, which is often not the case. Much more needs to be done to achieve 
the goals of the rule of the law, good governance205, anti-corruption, and a host of 
democratic reforms which otherwise see issues from the past continue to remain a blight 
on the democratic landscape. If the courts are not independent then the other goals are 
also not likely to be attained. This is so because the courts are meant to play a role in 
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ensuring accountability. If they are not independent, this will not occur if the courts have 
judicial review powers. 

A clear and accurate methodology to determine what is being done and whether 
it meets the needs of the transitional society ought to be part of donor grant making. 
Accurate information is needed to make assessments about what ought to be supported. 
For this reason benchmarking must be built into grant making using an independent 
measurement tool. This is critically important as decisions on humanitarian aid remain 
largely based on anecdotes rather than on evidence. This process should be enhanced by 
greater development of evidence systems of data collection, scrutiny, and reaction.206 Use 
of methodologies and indexes such as the Escola de Cultura de Pau’s Human Rights 
Index would enhance such processes and make them less susceptible to individual 
whims. This specific tool measures state compliance to various human rights and 
humanitarian law issues. This is evaluated by looking at issues including: armed 
conflicts, socio-political crises, peace processes, humanitarian crises, human rights and 
transitional justice, and the gender dimension207 to peace-building.208 Another tool is the 
Cingranelli�Richards Human Rights Data Project.209 This project measures government 
human rights practices; has disaggregated measures of specific human rights practices, 
allows anyone to reapply its coding rules to other cases; and allows users to save their 
customised datasets to allow easy updating. These assessments ought to be done 
regularly as part of the process with clear penalties for failure. Donors should be doing 
this collectively so as to have more sway when the performance is not what was called 
for. 

Various international and regional institutions also have critical roles to play in 
rebuilding. There are many useful examples of this. Two will be focused: on one in the 
international sphere and one in a regional context to show what is occurring and the 
roles that can be played. 

In the international context,210 the establishment of the Peacebuilding 
Commission211 by the UN in 2005 was seen as a crucial step in supporting peace efforts 
in countries emerging from conflict.212 It is a useful addition to supporting the 
international communities’ capacity in assisting peace processes.213 At present it works in 
Burundi, Sierra Leone, Guinea, Guinea-Bissau, Liberia, and the Central African 
Republic. It is meant to bring together all role players, marshal resources, and counsel on 
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peace building214 and recovery efforts. It has been argued by the Commission itself that 
“despite committed and dedicated efforts, the hopes that accompanied the founding 
resolutions have yet to be realised.”215 Such an institution fits in with the international 
community’s obligations under RtoP and ought to be supported. However, more work is 
needed to strengthen the commission in a range of ways to make it able to reach the 
objects set for it. 

Allied to the Peace Building Commission is the United Nations Peacebuilding 
Fund (PBF), established in 2006. It is currently supporting 193 projects in 22 countries.216 
By mid-2010 it had raised $357.3 million from 48 donors. In the period July 2009 to July 
2010 it allocated some $63 million in 16 countries. These funds were used for security 
sector reform; disarmament, demobilisation and reintegration; youth employment; 
national reconciliation; good governance; and the rule of law.217 More resources are 
needed for the Fund to play an increased role in the states where it presently works, as 
well as in a range of other places that could use its services. 

In Africa an AU mechanism charged with various tasks including peace building 
is the Peace and Security Council (PSC). 218 The establishment of the PSC heralded a 
supposedly more robust system for the early detection of crisis and conflict. It is 
empowered to take steps to prevent such problems,219 and promoting and developing a 
strong “partnership for peace and security” between the AU and the UN and its organs 
as well as other international organisations.220 It is also assigned to develop policies and 
actions that will ensure the compliance of external initiative in peace and security on the 
continent with AU objectives and priorities. It is also meant to undertake peace-making 
and peace-building functions; resolve conflicts; and authorise, deploy, and set guidelines 
for peace operations. The PSC is charged with examining progress made towards 
democratic practices, good governance, the rule of law, protection of human rights and 
fundamental freedoms, respect for the sanctity of human life, and international 
humanitarian law by member states.221 Crucially from an RtoP point of view the PSC 
may recommend that the AU Assembly authorise an article 4(h) intervention into a 
member state where “grave circumstances” exist. Upon the approval of the assembly, in 
the terms of article 4(j) of the AU Constitutive Act, the PSC must approve the 
“modalities” of the chosen intervention.222 Within sufficient support and resources, the 
PSC should achieve these goals. 

6. Conclusion

The real problem in the world concerning on-going human rights violations is not 
that the world does not have the tools or have the concepts to take the necessary steps. 
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The real problem is often a political unwillingness223 to take the necessary steps. Today, 
how and when RtoP can be, or should be, applied is curtailed in practice by the 
operations of the international relations regime, which sees dominant states determine 
when and where RtoP can be applied. This mostly means that it is applied where they 
have no interests. 

It must be remembered that RtoP was diminishing in importance in the years 
between 2005 and 2011. While some have seen the norm on the ascendancy since 2011 
because of the UN Security Council resolution on Libya224 and the decision to take 
action in that country, it remains to be seen whether Libya reflects the ascendancy of 
RtoP, or whether Libya was a rare application of the norm in practice. Whether it is the 
exception to the rule or the application of the rule remains to be seen. It is certainly too 
early make definitive predications.  

World events, and the way things play out at various institutions, especially at the 
Security Council, will determine whether RtoP is a norm whose time has come,225 or 
whether it has attained little status. Time will tell whether the steps taken in Libya in 
2011 were the start of a new trend, something not to be repeated, or something that will 
only really be used again in very exceptional circumstances. It is probably only likely to 
be used in the humanitarian intervention sense where global interests intersect or there is 
an event in a part of the world where the global powers have few interests.  

The way that RtoP develops will be critically affected by processes to reform the 
Security Council.226 It does remain to be seen if this occurs, and, if it does, how it will 
affect these issues and RtoP in particular. However, what has occurred after the events in 
Libya indicate that signs are not positive for a repeat of what occurred in Libya. That 
intervention is in all probability not the beginning of a trend towards the regular and 
sustained use of RtoP but rather an exceptional application of RtoP in its clearest form. 
While it is likely that the linguistic usage of RtoP is likely to increase by those who 
advocate its use, those who are opposed to are likely to be further galvanised into action 
to limit its practice to ensure that it does not attain greater status in the years to come. 
The refusal to intervene in Syria despite massive human rights violations over many 
months seems to indicate that those who advocate for the application of RtoP in that 
form will have a difficult time ensuring that that will be the case. The fact that various 
attempts to take even limited action in 2011 against Syria were blocked in various 
forums seem to indicate that applying that type of RtoP might occur in very rare 
circumstances.  

Whatever happens, one of the critical challenges is how to publicise, promote, 
and overcome opposition to RtoP, especially with regards to sovereignty and how best to 
frame those efforts. Thus, it has been stated that: “Despite the many human-rights and 
humanitarian commitments that states have accepted, a substantial number of 
governments continue to believe that sovereignty entitles them to block international 
scrutiny, even in the face of massive human rights violations and acts of genocide.” 227 
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Much more needs to be done to make RtoP palatable to those opposed to Rtp by 
showing that RtoP is much more than humanitarian intervention. It has to be clearly 
shown that RtoP is not about regime change. This is necessary as, although those who 
oppose RtoP are relatively small in number, they wield considerable power and 
influence. They are also able to influence others on many occasions to join their 
positions.   

The various pillars of RtoP need to be relied on and used to indicate the width 
and breadth of RtoP. This is especially so for the responsibility to rebuild with all its 
component aspects. Peace-building, although a complex and time consuming process 
needs to be given much more attention. It has to be done carefully and scientifically. 
Often those involved in the process want quick cheap interventions that give immediate 
results. In most places this is not possible. What is possible is to begin the process fairly 
quickly, but on-going engagement is crucial. Where assistance is given donors need to be 
far more involved in ensuring that what is planned will meets the long term needs of the 
state. If the democratic project is allowed to deviate and not achieve a state that belongs 
to all, and all feel that their issues are taken into account and have been dealt with, the 
international community may have to start over again when the system unravels. While 
this will be difficult, 

obligate all actors to 
purse the goals in spite of the difficulties in achieving them. 
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